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ABSTRACT

This study discusses the position of legal representation in the Kingdom of Saudi
Arabia through a review of the obstacles faced by lawyers while exercising legal
practice for defending the accused. As the Kingdom of Saudi Arabia adopts Islamic
law in the legislative and judicial matters, the study addresses the status of legal
practice as per Quran, Sunnah and Islamic rulings. This is achieved by relying on the
sources in Islamic jurisprudence and the subsequent contribution of the eminent
scholars which shows that Islamic law guarantees the right to the accused to defend
himself either through self-representation or by giving the power of attorney to others.
In addition, the study also focuses on the guarantees to the accused in the Code of
Criminal Procedure for accessing a lawyer. The study also addresses the rights and
duties of lawyers, the conditions which must be interpolated for executing legal
practice, the guarantees and immunities given by legislation to a lawyer for the
performance of his job and so on. All this is addressed in relation to Saudi judicial
system and comparing it with Egyptian and Syrian law. The study also reveals the
defects of Saudi judicial system which allows non-specialist individuals to practice
law and, at the same time, does not provide any guarantees to academically qualified
practitioners. On the contrary, it imposes obligations on lawyers and enacts penalties
against them in case of any violation while the non-specialists have been kept away
from such. On the other side, it studies what has been guaranteed by the Code of
Criminal Procedure to the accused in terms of getting a lawyer at all the stages of
criminal proceedings. Consequently, it clarifies the role of a lawyer in the backing and
support of the defendant. The study reveals the consequences of the presence of a
lawyer beside the accused who is considered the weaker party in the case. It also
shows how the support of a lawyer with the accused may help achieve some equality
between the accused and the prosecutor who is assisted by all state agencies in order
to convict. Finally, the researcher demonstrates the main reasons behind the court
denying the defendant access to legal counsel. This is followed by some findings (as
excavated by this study) and recommendations that pertain to the issue at hand for
emphasizing the principle of the rule of law. The study concludes that Saudi law does
not allow the accused to access a lawyer except after making him go through
investigating and judicial authorities.
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CHAPTER ONE

INTRODUCTION

1.0. INTRODUCTION

It is the custom, practice, and traditions of people that structure the modus operandi of
legal practices of any society and shape the nature of legal agency and litigation peculiar
to each nation. Additionally, the legal system prevailing in a nation influences the basic
fundamental human rights that citizens enjoy. In many countries where democracy is the
bedrock of government, the freedom of hearing is given paramount importance.
Nevertheless, there are still some countries in this world where the professional practice
of lawyers to provide legal representation is still an illusion.

Ideally, a person is required to be in charge of his legal affairs; even so, he may
need aid from others due to certain legal or daily-life conditions. As a result, legal
representation has become an important academic discourse. Traditionally, in Saudi
Arabian, legal representation can be made in cases of adjudication due to an incapacity
and inability to defend oneself in a court during the hearing, or because the defendant is
weak or sick.! Based on this, the need arises for those who have the ability and are
qualified to undertake such tasks, thereby highlighting the role of lawyers and attorneys.

Given the importance of this profession and the desired outcomes in achieving
justice, countries around the world have enacted laws, which are dedicated exclusively to
the practice of law. Legal practice, as a proper profession, had not been legalised in Saudi

Arabia despite the issuance of an act allowing its practice in 1422AH\ 2001 A.D. One of

'Ahmad Hassan ibn Curzon, al-Muhamdh Risalatan wa Amdndh, st ed., (Al-Qahirah: Dar Ibn Hazm,
1993),v 1, p 47.



the main reasons behind delaying the emergence of such a practice had been the
prevailing Islamic legal perspective, which rejects the job of a lawyer. Based on this
view, the role of a professional lawyer in the Saudi context is seen as a means of earning
illegitimate money by defending people regardless of whether they are right or wrong.
The practice is also perceived as a job that strives hard to seek evidence at all costs to
protect the client and win cases by using tricks and deception. It does not matter if a
lawyer’s client is right or wrong, guilty or not as his motivation is making money, and
thus whoever gives him money is right from his point of view. The proponents of such a
view base their opinion against legal practice on the Prophet’s saying, “The Last Hour
will not arrive till people come forth who make a living with their tongues as cows eat
with their tongues™.?

Based on this view, the motive of a legal practitioner, especially regarding legal
representation is not to ensure a fair hearing for his clients, but to make money. In order
to achieve this he may go to any lengths without having any qualms in defending killers,
criminals, and thieves. A lawyer, is said to mislead the jury and influences the course of
the proceedings, thus attempting to distort the course of justice.

The issuance of the Saudi Code of Legal Practice was followed by a bid to disable
it due a lack of respect for this law. This happened on account of the fact that these laws
do not bind the investigating authorities and court in terms of application and
implementation. Hence, it is clear that the enactment of a legal system that would allow

the legal practice to be adopted as a profession is a proof of the significance of this issue.

2 Reported by Ahmad Ibn Hanbal, Quated: Nasir al-Din al-Albani, Silsilat al- Ahdadith al-Sahihat, 1st ed.,
(Bayrut: Dar al-Maktabat al-Islamiyyah, 1997), v 1, p 705.



Consequent to this, one must first consider the legitimacy of the said practice and then

discuss the Code of Criminal Procedure concerning the access of the accused to a lawyer.

1.1. RESEARCH QUESTIONS

1. When the Code of Legal Practice was originated in the Islamic history and Arab
country? And what the extent of its legitimacy in the Islamic Shari’ah?

2. What is the Code of Legal Practice? Moreover, what distinguishes it from other
similar terms?

3. What requirements that must be provided in lawyer? And what is the duties and
rights of the lawyer? What is the guarantees granted by the laws to the lawyer
during the practice of the profession?

4. What are tasks of a lawyer in the criminal case, while support for the accused?
What is the extent commitment the investigation and court authorities with laws

that states enable the accused to access to a lawyer?

1.2. STATEMENT OF PROBLEM

The research problem relates to extensive violations of the law at all stages of criminal
cases. Added to this is the practice and treatment of the legal provisions that reveal the
nature of the application of law, though these also refer to the non-binding nature of the

legal provisions.

1.3. HYPOTHESIS OF THE STUDY
Shari’ah law provides a viable criminal justice system. The system allows the accused
individuals to be represented by their lawyers in the court proceedings. A fair hearing is

obtainable under genuine Shari’ah law practice. The judicial system of the Kingdom of



Saudi Arabia [henceforth referred to as the Kingdom] needs to be upgraded by reviewing

the Code of Legal Practice and the Code of Criminal Procedure so that proper and

professional legal representation may be granted to the accused individuals. This is

possible by adopting a Code of Legal Practice based on Shari’ah and the Code of

Criminal Procedure of other Shari’ah-based judicial systems such as Egypt and Syria.

These may act as models for the judiciary in the Kingdom.

1.4. OBJECTIVES OF THE STUDY

This study aims to achieve the following objectives:

1.

To discuss the extent of the legitimacy of professional legal representation
under Islamic law.

To clarify the need for legal representation at all stages of criminal cases.
To carry out a critical discussion on all the articles that restricts the access
the accused to a lawyer in the Kingdom of Saudi Arabia.

Disclosure of the practical reality about legal representation in a criminal
case.

To suggest the adoption of a Code of Legal Practice in line with Shari’ah,
such as those in Egyptian and Syrian law which may serve as model legal
framework for the professional legal practice in the Kingdom.

Demonstrate the extent of commitment shown by investigating authorities

and the court to the provisions of the law.



1.5. LITERATURE REVIEW

Conducting research on Saudi laws, in particular on the matter of legal representation and
the laws issued pertaining to it that regulate the job of a lawyer in all the proceedings of a
lawsuit is indeed a thorny issue due to the lack of studies that criticise the law when it
comes to the legal practice. The bulk of literature available on the issue at hand deals with
legal representation in organisational terms and according to the vision of the legislator in
the enactment of the law without considering other legal systems in comparison to Saudi
law. This implies that the scarcity of references in Saudi law caused real difficulty in
obtaining the literature on the position of legal representation within legal system of
Saudi Arabia. The present endeavour is the first critical and analytical study of legislation
in Saudi Arabia regarding the practice of law on the part of lawyers. Research on legal
representation in Saudi Arabian law is limited. Those that do address the matter are
reviewed below:

1. The Code of Legal Practice in Islamic jurisprudence and its applications in Saudi
Arabia’

This study was conducted by Muhammad ibn ‘Ali ibn Muhammad in 1425/2005 as his
doctoral research submitted to the Zaytinah University in Tunisia. The study discusses
the history of the Saudi Code of Legal Practice, its legitimacy and conditions, the
expiration of the power of attorney, and the job of a lawyer. The study mentions the
origins of legal practice that existed in Islamic history regarding practical organisation

known as the power of attorney as well as in other practices. These were there both in the

3 Muhammad ibn ‘Ali ibn Muhammad, Nizam al-Muhdmah fi al-Figh al-Islami watatbigdatuhi fi al-
Mamlakah al-‘Arabiyyah al-Sa idiyyah ma‘a Dirasatin li Nizam al-Muhdamah, 1st ed., (Riyad: Kaniz
Ishbiliyah, 2005).



time of Prophet Muhammad (peace and blessings be upon him) and his companions. The
study is focused on the historical and regulatory side of the practice without referring to
the job of a lawyer in a civil or criminal law. Setting the study is thus consistent with
what the researcher has brought forth regarding the legitimacy of legal practice. It
nonetheless differs from the present study, which expands on the problems related to the
Saudi Code of Legal Practice and its comparison with other legal systems.
2. The legal profession in the light of Islamic law and Arab laws*
This study by Muslim Muhammad Jawdat al-Ytusuf 1422/2002 was his Ph.D. Dissertation
submitted to the Imam Awza‘1 College for Islamic Studies in Beirut. The study discusses
the history of the Code of Legal Practice, its legitimacy in Islamic jurisprudence, and the
differences between legal practice and the power of attorney in dispute. It mentions the
requirements to be fulfilled by those who wish to practice law. It also sheds light on the
lawyers’ rights, the immunities that should be there for them, and the way a lawyer
should represent litigants in the courts and elsewhere. The purpose of this study is to
highlight the role of counsel in lawsuits. The researcher concludes the study with a view
that there is a dire need for lawyers at this moment because of the complexities and
difficulties of procedures at government departments and courts.

This study focuses on the procedural and organisational side of practice in the
Arab States without referring to the contents of Saudi law. In this context, it is consistent
with what the researcher has pointed out on the legitimacy of a lawyer's job. The most

prominent difference, however, is the fact that the present study addresses the issues that

4 Muslim Muhammad Jawdat al-Yusuf. al-Muhamadt fi daw’i al-Shari’at al-Islamiyyah wa al-Qawdnin al-
‘Arabiyyah, 1st ed., (Bayrat : Mu’assasat al-Rayyan, 2001).



hinder the job of a lawyer in criminal cases at all the stages of judicial proceedings in
Saudi law and compares the situation with other justice systems.

3. The legal profession in Islamic jurisprudence and the Saudi law and its role in
achieving justice’

This study was conducted by ‘Abd Allah Mutlaq in 1424/2004 as his Master thesis
submitted to Naif Arab University for Security Sciences in Riyadh. The researcher
confirms the legality and conditions attached to the Saudi Code of Legal Practice, the
power of attorney, and the difference between them. He mentions that the most notable
difference between the agent and lawyer is that the law requires a lawyer to have a
headquarters for his practice unlike the agent in a dispute. He mentions the duties and
rights of a lawyer, and the disciplinary and criminal liability on him. The most prominent
among these, as referred to by the researcher, is that a lawyer has to study the case before
accepting the power of attorney; he must make sure with absolute certainty that the
accused is standing on a justified footing failing which the lawyer is supposed not to
represent him. For Mutlaq, the women should not indulge in practicing law as this may
lead to sin and evils such as mixing with men.

He focuses on the responsibilities incumbent upon a lawyer, closely looks at his
job and examines the organisational side only. This dissertation agrees with the current
study regarding the legitimacy of legal practice. The difference nevertheless lies in the
comparison between Saudi and the other judicial systems, as offered by this study, as well

as a scrutiny of the rules regarding the said practice and criticism on laws pertaining to it.

> ‘Abd Allah Al-Mutlaq, al-Muhamat fi al-Figh al-Islami wa al-Nizam al-Sa ‘udi wa Dawruhd fiTahqiq al-
‘Adalah, 1st ed., (Riyad: Jami‘at Nayif, 2003).



4. Lawyer’s rights and his duties in the common Code of Legal Practice of Gulf
Cooperation Council (GCC) a study comparing with the Saudi Code of Legal
Practice®

The study is a Master thesis by Muhammad ‘Ali al-Masradi. Presented in 1423/2003, the
study had been submitted to Naif University Arabic for Security Sciences at Riyad. The
researcher discusses and defines the concept of legal practice and distinguishes it from
various other professions. He brings forth its significance to the community and addresses
the lawyer’s rights in the eyes of judges and state authorities. It also expands on the duties
of counsel in the common Code of Legal Practice of Gulf Cooperation Council (GCC),
and the necessity of practicing law in accordance with the Shari’ah.

The study also discusses general provisions and duties of law (that must be
followed by lawyers) and displays the right of lawyers to represent litigants and attend the
court hearings. There is also focus on the rights and duties of lawyers in Saudi law while
comparing it to the Uniform Law (GCC) only. The researcher is interested in the
organisational aspect of the practice, something making it consistent with the present
study. The difference between the two, however, lies in the former being non-critical and
non-comparative in its nature.

5. Provisions of the Saudi Code of Legal Practice’
The book was authored by Muhammad ibn Barrak al-Fawzan in 1434/2014. It contains

comments on various articles of the law. The author states the duties and rights of

¢ Muhammad ibn ‘Ali ibn Fahad Al-Masradi, ‘Huqiiq al-Muhami wa wajibatuhii fi al-Qaniin al-Muwahhad
li al-Muhamat fi Majlis al-Ta‘awun li Duwal al-Khalij- Diradsatun Mugaranatun bi Qantn al-Muhamat al-
Sa‘adi’. (2005), Unpublished doctoral dissertation, Nayif University, Saudi Arabia.

7 Muhammad ibn Barrak al-Fawzan, A/-Ta‘lig ‘Ald Nizam al-Muhdmdh, 1st edn., (Riyad : Maktabat al-
Qanun wa al-Iqtisad, 2014).



lawyers. He discusses at length the articles relating to the ethics of practicing law, and the
organization of the lawyer’s relationship with other bodies such as government authorities
and individuals. He comments on the defence method, its organisation and the
prohibitions imposed on a lawyer for conducting his practice. Al-Fawzan sheds light on
the discipline of lawyers, disciplinary sanctions against them, the independence of the
disciplinary case with a compensation claim, and the appointment of the competent
authority to raise the disciplinary action.

In terms of its discussion of the rights and obligations of lawyers, al-Fawzan’s
study is congruent with the present research. However, the difference lies in the fact that
al-Fawzan neither criticises law, nor talks about the lawyers’ position in front of the
investigating authorities and the court.

6. Ethics for Agents of Litigation and their Impact on Justice®

The study aims to clarify the dimensions of the concept of justice, its significance in
general and the basis of the right to defense. It also aims to identify the ethical aspects
conforming to which leads to efficiency on the part of the agent of litigation while
achieving justice. The researcher explores opinions of judges and such agents about the
job and duties of an agent of litigation and the impact of these on the achievement of
justice.

This study is consistent with what has been mentioned by the researcher in the

present study that the reality of legal practice in Saudi Arabia relies heavily on agents of

8 Hamzah Ya‘qib Khayyat, “Akhlagiyyat Mihnat Wukala’ al-Khusiimat wa Atharuha ‘Ala al-‘Adalat”,
(Master’s thesis submitted at Jami‘at Nayif al-‘Arabiyyah li al-‘Ulum al-Amniyyah, 2001).



litigation while the points of reference for them are some old regulations that had been
issued to regulate their actions.

This study differs from the current study since it focuses solely on the career
ethics associated with these agents. Despite the importance of such career ethics,

however, the study only focuses on this aspect dramatically.

7. The Code of Legal Practice in Islamic Jurisprudence and Law’®

The study aims to prove that the texts on Islamic jurisprudence can accommodate all the
guarantees for the accused to defend himself through the agent of criminal case better
than those provided in man-made law. It stipulates specific rules existing in the books of
jurisprudential encyclopedias in various doctrines.

All these revolve around the interests conserved by Shari’ah, i.e. in the matters of
religion, life, mind, money and family. The study brings forth the progress that has
surfaced in relation to the power of attorney in the eyes of Islamic jurisprudence. It then
compares this advancement with the developments in the Western jurisprudence.

This study is also consistent with the current study as it discusses the rules of legal
practice in Islamic law. The researcher demonstrates how the practice of law is allowed in
Islamic law and the way it offers a regulatory mechanism for the power of attorney. It
nonetheless differs from the present study in the sense that the researcher in the former
has kept his efforts confined to the provisions of the Code of Legal Practice in Islamic

law. He focuses exclusively on these while drawing help from Arab and international

® Dumpa Tsher Noglo, Al-Muhamat fi al-Figh al-Islami wa al-Qanin, 1st ed., (Riyad: Jami‘at Nayif al-
‘Arabiyyah, 2003)
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laws. Unlike the current study however, it does not address these issues either critically or
analytically.

8. Fair Trial in Islamic Penal System and International Conventions!®

This study brings forth the sources that shed light on the rules of a fair trial in Islamic
criminal justice and international conventions. It also lays bare the guarantees given by
Islamic criminal system to the accused for the achievement of a fair trial. The author
mentions the similarities and points of convergence as evident in Islamic criminal justice
and international covenants. The latter notably included the guarantees given by
Universal Declaration of Human Rights and the International Covenant on Civil and
Political Rights.

Several advantages distinguish the Islamic criminal system from other
contemporary legal systems as noted by the researcher. He stresses the scientific fact that
the Islamic criminal system has been a pioneer in the adoption of all the measures that
guarantee a fair trial with reference to the rules that confirm this.

This study is consistent with the current study in terms of the significance of a
legal representative for the achievement of a fair trial. This enables the legal
representative of the accused to emphasize the presumption of innocence and thus the
accused is treated on its basis.

This study differs from the current one in the sense that the researcher in the
former has made efforts pertaining to fair trial in both Islamic criminal system and
international law. He however does not mention Saudi or comparative jurisprudence in

specific.

10 Bidiyaf, ‘Ammar al-Muhdkamat al-‘Adilah fi al-Nizam al-Jind'i al-Islami wa al-Mawathiq al-
Duwaliyyah, (Al-Jaza’ir: Dar Justr. 2010).
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9. The Code of Legal Practices history in the systems and the position of Islamic law
from it!!

He addressed in this study for the keenness of Islamic law to achieve justice and equality
among the people in general and opponents in particular, and then addressed the history
of The Code of Legal Practice in ancient history and modern history and also addressed it
in the Islamic countries, and then stated the point of consensus and disagreement between
the Code of Legal Practice and the power of attorney in the rivalry, then mentioned
legitimacy and stated the evidence which support the view of the Permissibility the work
in this profession and the wisdom behind allow the exercise of this profession. It has also
touched on the Muslim lawyer who defends the Jewish and the Christian and biblical
defense lawyer for a Muslim accused.

The face of the compatibility between this study and the study that you have made
is that the researcher Search this profession in terms of legitimacy and this is the face the
only compatibility. It differs did not refer to the profession in contemporary laws.

10. Access to a Lawyer at the Inference Stage!?

The study addresses the legislation which is approved to counsel at the first stage of the
criminal action in addition to the one which is stipulated in the laws preventing the
accused to access a lawyer. It also touches upon the judicial rulings through which one

may conclude the position upheld by the judiciary in the countries covered by the study.

' Salman, Mashhir Hasan, 4l-Muhamah : Tarikhuh@ F1 al-Nuzum w’ Mawqif al-Shari‘ah al-Islamiyah
minha, 1* ed., (Amman, Dar al-Fayha', 1987).

12, Sayf Ibrahim al-Masawirah, “Haqq al-Isti‘dnah bi Muhami fi Marhalat Jam’a al-Istidlal "Dirasah
Mugaranah" Majallat al-Shar’ah wa al-Qantin, Kulliyyat al-Qaniin, Jami‘at al-Imarat al-‘Aarbiyyah al-
Muttahidah, no.56, 2013).
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