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ABSTRACT

The Islamic banking industry in Bosnia and Herzegovina (B&H) is part of the banking
sector which has tremendous potential. In order for the industry to be able to prosper
in the future, it needs to have an adequate legal framework within which it will
operate and by which it will be duly protected. Furthermore, the legal framework for
the Islamic banking industry in B&H needs to be devised in the European context
since Bosnia is a potential candidate for European Union (EU) membership. The
Islamic banking industry in B&H does not have an adequate legal framework, and the
only existing Islamic bank in the country operates within the conventional banking
framework. In addition, the dispute settlement mechanism for Islamic banking cases is
not adequate since the cases are being heard before the civil court judges who do not
consider the underlying Islamic nature of the transactions and who lack sufficient
knowledge about Islamic banking. The existing Law on Banks of the Federation of
Bosnia and Herzegovina (FB&H) limits the application of some very significant
Islamic banking products which are normally used by Islamic banks around the world.
In the past, there was an attempt to amend the Law on Banks of the FB&H but the
amendment has not passed into law. This research offers constructive suggestions for
the creation of an adequate legal framework for the Islamic banking industry which
would be effectively protected by an adequate dispute settlement mechanism. In order
to offer practical solutions for the establishment of the legal framework for the Islamic
banking industry in B&H, the researcher has studied the obstacles that the industry,
and the amendment of the Law on Banks of the FB&H, are facing in B&H. In that
regard, an in-depth analysis of the official letters exchanged by the influential officials
locally and internationally about the passing of the amendment to the Law on Banks
of the FB&H has been done. Furthermore, this is a comparative research whereby the
experience of two countries, the UK and Malaysia, in devising an adequate legal
framework for the Islamic banking industry has been analyzed with the intent of
applying the relevant experience in the context of B&H. The adequate legal
framework for Islamic banking in B&H needs to be in line with three sets of laws,
namely, local banking laws i.e. the Law on Banks of the FB&H, EU Directives and
policies, and Shari‘ah. The adequate dispute settlement mechanism for Islamic
banking cases in B&H would mean the upholding of the underlying Shari‘ah
principles of the transactions by the civil court judges or the establishment of a
commercial tribunal which would specifically deal with Islamic banking disputes.
This research is a contribution towards further development of the Islamic banking
industry in B&H specifically, and in the EU in general.
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CHAPTER ONE

INTRODUCTION

1.1 INTRODUCTION AND BACKGROUND OF THE STUDY
Bosnia and Herzegovina (B&H) is a country situated in South East Europe’in the
Western part of the Balkan Peninsula. B&H covers an area of 51.209 km2 and its
capital city is Sarajevo. The estimated population of B&H, as of 2011 is 4.712.135.
The population of B&H is comprised of three major ethnic groups or constituent
peoples, namely, Bosniak 48%, Serb 37.1%, and Croat 14.3%. Other minorities are
present as well and they altogether comprise 0.6% of the total population of B&H.?
Bosniaks who are predominantly Muslim represent the majority of the population of
B&H, while the remaining part of population are Serbs who are normally Orthodox
Christians, Croats who are mostly Catholic Christians, and minority groups including
Jews and Bosnian Roma. *

The official independence day of B&H is 1% March 1992 and on that day the
B&H officially separated from the Yugoslav Federation. Unfortunately, the cost that it
had to pay to get its independence was enormously high. B&H was subjected to
terrible aggression from 1992 to 1995. Thousands of people were killed and tortured.
Most of the victims were Bosnian Muslims, but other religious groups were targeted
as well. The aggression on B&H was driven by hatred towards different ethnic and

religious groups. Some of the aggressors have been arrested and prosecuted by the

International Criminal Tribunal; some are currently undergoing trial, while some are

! See the Thematic Bulletin entitled “Demography” published by the Agency for Statistics of Bosnia
and Herzegovina, November 2010, Sarajevo.

2 This data has been retrieved from the official website of the Central Intelligence Agency (CIA) — The
World  Fact-Book at  https://www.cia.gov/library/publications/the-world-factbook/geos/bk.html.
Retrieved March 14, 2011.




still fugitives. The aggression was put to an end by the signing of the Dayton Peace
Accord in 1995 and this International treaty is also the basis of the Constitution of
B&H because the Constitution of B&H makes up Annex 4 of the Dayton Peace
Accord. Administratively, B&H has been divided into two main entities, namely
Federation of Bosnia and Herzegovina (FB&H) and Republika Srpska (RS). There is
also a third component, called District Brcko, which does not belong to any entities
and has its own autonomy within the B&H. FB&H consists of 10 cantons consisting
of 79 municipalities. RS does not have cantons and it consists of 62 municipalities.

The administrative division of B&H is demonstrated in figure 1.1 below.

Bosnia and Herzegovina

o

Federation of Bosnia District Brcko Republika Srpska
and Herzegovina

10 Cantons

79 Municipalities 69 Municipalities

Figure 1.1: Administrative Division of Bosnia and Herzegovina®

Administratively, B&H is a very complex country which needs revision of its

administrative structure. This revision is only possible if certain constitutional changes

? The administrative division of B&H is very complex and is based on the Constitution of B&H. The
only way to change the existing structure is through Constitutional reforms. The Constitution of B&H is
the highest legal act in the country and it has been adopted as Annex 4 of the Dayton Peace Accord
which was essential for ensuring peace in the country. Nevertheless, that Constitution is not really
adequate in the current context and the complex administrative structure propounded by it should be
reformed. See also Julie Kim, “Bosnia: Overview of Issues Ten Years after Dayton”, CRS Report for
Congress, Order Code RS 22324, Congressional Research Services, The Library of Congress,
November 14, 2005.



are done.® The legal infrastructure in B&H is rather unique due to the division of the
country into two major entities. The highest legal Act in B&H is the Constitution of
B&H outlining the basic administrative structure of the country. B&H is a Civil Law
country governed by written legal acts or statutes. Unlike the Common Law tradition
which is familiar with the “doctrine of judicial precedence”, the Civil Law cogntries,
including B&H, do not follow this doctrine. In other words, the cases decided by the
courts do not have binding effect on the judges of the lower courts. The main sources
of law are various national and entity based Statutes or Codes which have a binding
effect on the court.

The structure of the judiciary in B&H follows the administrative division into
two Entities and a District Brcko.” Thus, at the Entity level, there are different courts
operating in the FB&H and RS, although from the practical point of view their
operation and jurisdiction almost completely mirror each other. In FB&H, the lower
courts are the Municipal Courts (28 in the FB&H) which have jurisdiction over the

L)
less serious matters.® In the RS, the lower courts are called Basic Courts (19 in the RS)
and their jurisdiction is the same as the Municipal Courts in the FB&H. In the FB&H,
at the cantonal level there are 10 Cantonal Courts whose main jurisdiction is to hear

more serious matters and appeals from the municipal courts, while in RS those types

of courts are called District Courts (5 in the RS). The highest appellate court in the

* For more information about the necessary constitutional reforms and the efforts directed towards those
reforms see Sofia Sebastian, “Leaving Dayton Behind: Constitutional Reform in Bosnia and
Herzegovina”, 46 Working Paper, Fondacion Para Las Relaciones Internacionales yel Dialogo Exterior
(FRIDE), November 2007. Furthermore, the complexity of the circumstances surrounding the
constitutional reforms in B&H and the role of the United States and the European Union in mediating
the reforms has been discussed by Florian Bieber, “Constitutional Reform in Bosnia and Herzegovina:
Preparing for EU Accession”, Policy Brief, European Policy Centre, April 2010.

5 See L.A. Barria and S.D. Roper, “Judicial Capacity Building in Bosnia and Herzegovina:
Understanding Legal Reform Beyond the Completion Strategy of the ICTY”, Human Rights Review,
DOI 10.1007/s 12142-007-0052-0, Springer Science + Media Business B.V. 2007,

§ For information about the general overview of the judicial system of B&H see the Judicial Portal of
B&H at http://www.pravosudje.ba/.



FB&H is the Supreme Court of the FB&H which hears appeals from the Céntonal
Courts and resolves disputes over jurisdictional matters between the Cantonal and
Municipal courts which have not been expressly stated by the law.” The parallel court
in the RS is the Supreme Court of the RS.® All the Statutes and regulations must be
consistent with the Constitution. Any inconsistency with the constitution v‘viII be
referred to the Constitutional Court of the FB&H,’ which has exclusive jurisdiction to
decide on the inconsistency of the laws with the Constitution. In this manner, human
rights and the basic democratic values of the state are preserved and guaranteed. In the
RS there is the same type of court called the Constitutional Court of the RS.' In the
RS there are also Commercial Courts (5 in the RS) and one Higher Commercial
Court."’ The autonomous District of Brcko has only two types of court, one Basic
Court and one Appellate Court.

At the state level, there is the Constitutional Court and the State Court of
B&H. The Constitutional Court is entrusted with the duty of upholding and protecting

4

the Constitution of B&H.'? On the other hand, the State Court, or the Court of B&H,

has been established primarily to protect matters that under the Constitution of B&H

fall under the jurisdiction of the Court of B&H such as; terrorism, war crimes, human

7 For further information about the Supreme Court of the FB&H see its official website at
http://www.vsfbih.ba/index.php?okacija=strane&otac=&id=2.

 For further information about the Supreme Court of the RS see its official website at
http://www.vrhovnisudrs.com/.

® For further information about the Constitutional Court of the FB&H see its official website at
http://www.ustavnisudfbih.ba/bos/index.html.

' For further information about the Constitutional Court of the RS see its official website at
http://www.ustavnisud.org/Default.aspx ?lang=bos.

" The Commercial Courts in RS commenced operation on May 1, 2010 and one of the main reasons for
their establishment is to clear the backlog of cases and release the money that used to be frozen due to
the judicial process into the economy. For further information see the news article entitled “U Republici
Srpskoj velika ocekivanja od privrednih sudova” [ Tn Republika Srpska huge expectations from the
Commercial Courts], April 10, 2010, Beta. Retrieved March 16, 2011 http://www.pravobih.com/
index.php?option=com_content&view=article&id=105:u-republici-srpskoj-velika-oekivanja-od-
privrednih-sudova&catid=1:nove-vijesti& Itemid=53.

2" For further information about the Constitutional Court of B&H see its official website at
hitp://www.ccbh.ba/eng/.






