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ABSTRACT

The thesis examines legal principles governing foundling or lagiz in Islamic law and
the law as applicable in Malaysia. As Islamic law is expected to contribute to the
efficacy and adequacy of the law of foundling or abandoned child in Malaysia, the
study, which is based on library research and informal interviews is divided into two
parts. The thesis analyzes the foundling’s rights to custody, guardianship,
maintenance, his status as a free man and religious status, his parentage and
inheritance in Islamic law based on rules in the Qur’an and the Sunnah of the Prophet,
athar of the Prophet’s Companions and various opinions of the Muslim jurists
particularly the sunni schools of law. The study includes examination on such
foundling’s rights under various child protection laws in Malaysia representing the
modern law based on various statutes and decided cases. Examination extends to the
law relating to adoption and fostering serves as the best means of protecting the
abandoned child. Reference is made to the child law in Egypt and adoption and
fostering in Australia whenever appropriate. The study evidently proves that, Islamic
law has provided detailed rules relating to foundling. The law that emphasizes the
obligation to save the foundling’s life ensures the protection of his rights. The study
also reveals that the law of foundling or abandoned child in Malaysia which is
governed by various statutes affecting children lead to difficulties in reference. The
absence and ambiguity of certain provisions crucial to protect the foundling in the
laws as well as provisions governing Muslim foundling specifically shows that there

are lacuna and room for improvement.
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CHAPTER ONE

INTRODUCTION

1.0. - Background of The Research

Both civil and Islamic law impose the duty on parents to look after their children. The
former mainly stresses on responsibility and the duty of the guardian to take care of
the children while the latter regards them as a trust from Allah. On this basis the

Qur’an states:
Dledal I il ) sa g o)) oS ey Al
which means:

“Allah doth command you to render back your trusts to those to whom they
are due...”

In another verse, the Qur’dn states:
Osel) pdige 5 agililY aa
which means:

“Those who faithfully observe their trusts and covenants...””

Al-Shawkani while explaining the above quoted verses claims that the word

“amanah” (trust) in the above two verses are of general application. It includes all

! Al-Qur’an, Sirah al-Nisd’ 4:58.

2 Al-Qur’an, Sarah al-Mu’mindn 23:7.



kinds of trust in worldly and religious matters and is applicable to all Muslims.® His
view is further supported by al-Qurtubi who regards that, the word ‘amanah’ is
general and applicable to all human beings who carry the trusts entrusted by Allah.*
One of them is the duty to take care of children. This is due to the fact that, one of the
basic purposes of the Islamic law (maqdsid al-shar iyyah) is to guarantee the right to
life.” This right is applicable to all human beings regardless of their age. As the

Qur’an states:
Bl (e SV ) ) gl Y
which means:

“Kill not your children on a plea of want....”®

Al-Qurtubi in his commentary on the above quoted verse observes that Islamic law
clearly prohibits parents from killing their children out of poverty.” Their duty is to
keep the children alive without committing any action which is harmful to the
children. Even though abandoning children does not amount to a deliberate act of

killing, by leaving the child abandoned, it might lead to the loss of innocent life.

Furthermore, Islamic law rules that those who hold the responsibility shall feed and

maintain the children continuously. The Qur’dn states:

3 Muhammad ibn ‘Ali al-Shawkani, Fath al-qadir. Dar al-Fikr, n.pp, n.d., Vol. 1, p.480 &
Vol. 3, p. 473.

* Muhammad ibn Ahmad al-Qurtubi, al-Jami‘ li ahkdam al-Qur’an, Dar al-Kitab al-‘Arabi,
n.pp, 1967/1387, Vol. 5, p.252 & Vol. 12, p. 107.

% See Abi Ishaq Ibrahim ibn Masa al-Lakhmi al-Shatibi, al-Muwdfagat fi ‘ilm al-usil al-
ahkam, Dar al-Fikr, n.pp, n.d., Vol. 2, p. 4.

% Al-Qur’an, Sarah al-An‘am, 6:151.



3l sall e g ddelin )l s o ) el cplelS cdsa aaY sl sy calall gl
el (g8 suS 5 g8 5 4

which means:
“The mothers shall give suck to their offspring for two whole years, if the

father desires to complete the term. But he shall bear the cost of their food
and clothing on equitable terms...”"

It is understood from the above quoted verse that the interest in and responsibility for
the child’s welfare are questions of first priority. So long as the marital bond remains,
the parents are jointly responsible for the upbringing of the child. According to al-
Qurtubi, the Muslim jurists have a consensus on the point thata father is fully
responsible for the maintenance of his child until he is able to maintain himself’ or for

. . . 10
a girl until she marries.

The child is innocent and in need of protection and a dependant in need of guidance.
The responsibility for providing a suitable upbringing is placed unequivocally on the

adults who relate to a particular child and where this fails, on the gadi who represents

" Al-Qurtubi, al-Jami ‘ li ahkdam al-Qur’dn, Vol. 7, p. 133.
8 Al-Qur’an, Sarah al-Baqarah, 2:233.

o Al-Qurtubi, al-Jami ‘ li ahkam al-Quran, Vol. 3, p. 163.

19 See Abi ‘Abd Allih Muhammad ibn ‘Abd al-Rahmén al-Maghribi al-Hattab, Mawdhib al-
Jalil, 2" Ed., Dar al-Fikr, n.pp, 1992/1412, Vol. 6, p. 80.



the society.'' However nowadays, some of the children are neglected and abandoned.
There are children who are left in the backyard or in the street without proper
identification. The obvious reasons for the abandonment are due to illegitimacy,
orphanage and poverty.'? But the Muslim jurists such as, al-Sarakhsi (d. around 490
A.H.), Ibn al-Humam (d. 681 A.H.), al-Shirazi (d. 427 A.H,), al-Shirbini (977 A.H.),
al-Zuhayli and ‘Abd al-Karim Zaydan provide a better explanation on reasons of
abandonment. For them, abandonment occurs due to destitution or in order to avoid
accusation of adultery and various other reasons, such as a desire to be without the
children and to ignore the responsibility.'* In modern times, contributing factors to
abandonment include family problems faced by the parents, abnormality of the
children mentally and physically, illegitimacy and condition of the parents such as

insanity and drug addiction."*

"' See Muhammad Abii Zahrah, al-Wildyah ‘al @ al-nafs, Dar al-Fikr al-*Arabi, n.pp, n.d., pp.
73-98. ; See also, Muhammad Mustaf@® Shalabi, Ahkam al-usrah fi al-Islam,; dirasah mugdranah
bayna figh al-madhahib al-Sunniyyah wa al-madhdhib al-Ja ‘fart wa al-ganin, Dar al-Nahdah al-
‘Arablyyah, Beirut, 1977/1397, pp. 770-771. ; See also P. Holland, What is a child? Popular image of
childhood, Virago Press, London, 1992, quoted in Catherine Panther Brick, “Nobody’s children”, ins.
Catherine Panther Brick and Malcolm T. Smith (edit), Abandoned children, Cambridge University
Press, United Kingdom, 2000, p. 4.

2 The European anthropologists view that poverty is a factor leading to abandonment
especially in the earlier centuries. See Pier Paolo Viazzo, Maria Bortolotto & Andrea Zanotto, “Five
centuries of foundling history in Florence: Changing patterns of abandonment, care and mortality”, ins.
Catherine Panther Brick and Malcolm T. Smith (edit), Abandoned children, p. 71.

13 See Shams al-Din al-Sarakhsi, al-Mabsit, Dar al-Ma’rifah, Beirut, 1986/1406, Vol. 10, p.
209. ; See also Kamal al-Din Muhammad ibn ‘Abd al-Wahid al-Siwasi ibn al-Humam, Sharh fath al-
qadir, 2" Ed., Dar al-Fikr, Beirut, n.d., Vol. 6, p- 110. ; see also Abi Ishaq Ibrahim ibn ‘Ali ibn Yisof
al-Fayriizabadi al-Shirazi, al-Muhadhdhab fi figh al-Imam al-Shafi ‘i, 3" Ed., al-Mustaf4 al-Babi al-
Halabi, Egypt, 1976/1396, Vol. 1. p. 567. ; see also Muhammad al-Shirbini al-Khatib, Mughni al-
muhtdj. Mustafa al-Babi al-Halabi, Egypt, 1933/1352, Vol. 2, p. 417. ; See also Wahbah al-Zuhayli, a/-
Figh al-Islami wa adillatuhu, 3" Ed., Dar al-Fikr, Damascus, 1989/1409. Vol. 5, p. 764. ; See also
‘Abd al-Karim Zaydan, Majmii‘ah buhiith fighiyyah, Maktabat al-Quds, Baghdad, 1986/1407, p. 352.
For further reading see M.S. Sujimon, “The treatment of the foundling (al-lagif) according to the
Hanafis”, Islamic Law And Society, Vol. 9 No. 3, 2002, pp. 358 — 359.

'* Mohd Sham Kassim, “Kes- kes yang ditingalkan keluarga di hospital”, in Lapuran Bengkel
Kanak- kanak Yang Meninggalkan Keluarga Dan Kanak- kanak Yang Ditinggalkan Keluarga, Faculty
of Medicine, Universiti Kebangsaan Malaysia, 1988, pp. 96 & 97.





