Lol s ssallallael o iac <1501

INTEBNATIONAL ISTAMIC UNMIVERSITY MAI.XYSIA

=2 3ls = ’-'-,.Jﬁ\'/_‘::;‘ ENE) 55_:‘;;??%’:":;’_

LAW OF DISMISSAL IN MALAYSIA: ASTUDY

BY

WONG AH NGEE

INTERNATIONAL ISLAMIC UNIVERSITY
MALAYSIA

2007



LAW OF DISMISSAL IN MALAYSIA: ASTUDY

BY

WONG AH NGEE

A thesis submitted in fulfilment of the requirement
for the degree of Doctor of Philosophy

Ahmad Ibrahim Kulliyah of Laws
International Islamic University
Malaysia

JUNE 2007



ABSTRACT

With reference to Employment Law in Malaysia, an employee’s dismissal without just
cause or excuse has created some problems in the area of Industrial Law. On most
occasions, an employer would generally dismiss an employee on grounds of
misconduct, where such an employee has been alleged with the commission of the
misconduct, which is notionally a violation of an obligation on the part of the
employee by the conditions of service spelt out in the contract of employment.
Though there is no specific definition of the word “misconduct” in the statutory law of
the country, it is for the courts to decide what misconduct mean, and this is generally
based on a case-to-case. This dissertation attempts to assist in the interpretation of the
word with explanations by studying relevant cases so as not to constrict the definition,
for Employment Law should not be rigid as there should be allowable flexibility to the
definition. The dissertation also attempts to enunciate the difference between a
“contract of service” and “contract for service” by employing some of the acceptable
tests recognised by the courts and law. More importantly, prior to a dismissal, a pre-
dismissal inquiry is vital as a safeguard to protect innocent employees from being
unfairly dismissed from their employment. The work also explores the question of
whether a preliminary inquiry is deemed necessary now in the modern era. It also
focuses on how an actual preliminary inquiry is held, taking the organisation of
Tenaga Nasional Berhad (TNB) as a case study. Further, the dissertation also
describes the manner in which an employee, through a process known as conciliation,
attempts to settle employment disputes amicably with his employer. Other methods of
conciliation are also enumerated in detail as beneficial assistance to a dismissed
employee. The work also focuses on the differences between “compensatory benefits”
and “industrial remedies”, and the factors which the Industrial Court would take into
consideration when awarding industrial reliefs. It is also the focus of this writing to
highlight some of the problems that are currently faced by the Industrial Court. The
subject-matter of this research work maybe vast, and to deal with each and every
aspect of it is a harrowing task. However, it is hoped that the dissertation will cover all
the important aspects relevant to the issue of dismissal without just cause or excuse,
misconduct, disciplinary proceedings, conciliation as a means of settling employment
disputes, compensatory benefits and industrial law remedies. The Islamic principles
on employment are also discussed from the Islamic perspectives. It looks at how
Islam views work as a form of livelihood and brotherhood, and how the rights of a
Muslim employee maybe protected under the Islamic principles.
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