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LAW OF CHARGES AND RAHN:
A COMPARATIVE STUDY



. PART I. LAW OF CHARGES

UNDER THE NATIONAL LAND CODE



Chapter One
DEFINITION OF "CHARGE”

1. A "charge™ i3 a transaction ¢(or a dealing for the
purposes of %the Code) whereby the registered
proprietor of an alienated land or a lease conveys it
as a security for the regagm&nt of a Iaang«ﬁn anhuity
or any other periodical payment, to/ another. The
proprietor of the land or the lease fas the case may
he) is known as the "chargor™ and the parsaﬁ to whom
the property is conveyed or in whose favour the nharge

has been effected is called the "chargee™.

2. A charge under the Torrens system differs from a
common law martgage in that a person in whose faveour
the Torrens charge is created only aocquives an
interest in the land, with a ﬁtatutorg right te
enforee his 3enurity‘by way of a sale of iha land or
te take p@ssaéﬂinn thereot in the event @i the
pchargor's defaslt. Under the charge, legal title or
ownership still vests with the chargor or. registered

proprietor.



3. A common law gagtage,ion the other hggd, the
légal title or legal ownership passes on or vests with
the mortgagee. On the pgrt of the mortgagor, what he
retains is the equity of redemption, i.e. the right in
equity to redeem the land from the mortgagee  npon

payment of the debt (loan) due to the mortgagee.l

4. Under ihe‘?arrans system, the legal uhargé”camas
inte existence only npan ragistratiana 2 Where a

iender holds an iastrnmsnt ai chavga in statutory form
and the doeumant of title has been deposited by the
bosrower with him, but he has not or he failed, for
one reasen oF an@tha#$ to register thé eharga5 the law
regards him as an equitable chargee. In order to
lpv@t&@t his inter&st*in'tke‘land,"he should lodge =

lien~holder’s caveat in respect of the land. Za

1. See Teo Keang Sood, mmﬁm |
- and Pommeytﬂxx, 1987, Butterworihs, p. 225.

2, Section 5 of the Code defines a charge as “a
registered charga” ,

23, But see inexplicable 3udgmant of Rala Azlan Shah

J €25 he then was) in Mercantile Bank v. The
- Official Assignee [1569] 2 MLJ 196, o

i,



§. I the equitable charge is not supported by an
instrument in statutory form, the remedies of the
lender does nét rvrest in equity but in contraet, and he
will have to rely on the provisions of section 206 (3)
af tﬁa Code. Owing to the rigid application of the
Torrens rule regarding compliance with the prescribed
form and the act of registration al#o, the customary
transaction known as Jjual janjii haa'baan ragarﬁgd as

being purely wantramtm&lﬁgh

6. In Datuk Jagindar Singh & Ors v. Tara Rajaratnaw
[15831 2 MLI 186, the respondent (the registered
proprietor of a piece of land) all&ged that ‘she waﬁ
induced by tha £raud and uvnduwe influence of the firat
and second app&!lantg tn transtar har land to the
second appellant. The raspomdent 01aimed that when the
land was trau&iarradg it was done by way of a security
and that there were collateral undertakings - first,
that the lanﬁ would not be s0ld to anyone for one year
witheut the consent of the respondent, and second,
that the land would be retransferred back to the

respondent on her repaying 3220, 000 within one yeav.,

2b. See Sslleh Buang, m Torrens System,
Dewan Bahasa & Pustaka, 1989, p. 87.



7. Contrary to these undertakings, the second
appellant some e;ghteen daysrgater‘ transierred the
land to the third appellant. The land was then again
transferred to a land development company, which was
virtually wholly owned by the first appellant. The
land was subsequently subdivided and sold to tke
public. In an action by the respondent against the
appellants (who were in fact solicitors) the learned
trial jedge found that the appellants were guilty of
fravd, breach of agreement and unnduwe influence. The

appellants appeal to the Federal Court was dismissed.

8. What is relevant at this juncture is the decision
of the Federal Court whem it affirmed the trial
éaﬁg@*é decision that the transfer of the land was in
reality a seeuwity.agéaeuant and did not m&n&ﬁit&te an
outright transter of land as envisaged under the
Torrens system. Delivering the judgment of the Federal
Court, Lee Hun Hoe €J (Borneo) said that there was
ample evidence that the transaction between  the

respondent and the appellants "was meant Te be a
security agresment r&th&y than ap ouiright salg.“ The

- Jeaened Chief Justice ﬁontinuaﬁ:



" It is pot wnlike the Malay customary transaction
known  as ggg;;;@gg;@vxn:aggh_a trapsaction the
borrower transfers hig  land to the lender on
payment’ whﬁ't&keﬁ'gﬁsﬁeﬁsian 02 the land and ‘mag
make any profit  out of ih§1ia§d as & sort of
Cinterssi payment. The borvewer is entitlsed fo have
the land transferved back te h%ﬁ op  paving the
d@htﬁ: ﬁaggv@xg tham”a yggigﬁ,,gﬁr repayment  of
ihe lean s fized then the defavlt te pay will

convert th@_ﬂgigﬁg&&'aﬁrang&mmﬁg,gnt@ an  absolnbte

&e
sale, juwsl ppims.. {,Wf‘*ﬁ

e Wt

C 6.  Whilst it is olear that under the Tﬁrr&ﬁs"syﬁtémg
2 duly rezistered charge oreats an interest in land,
thers alao exists conflicting judicial opinions as to
whether & @ﬁ&#g&’@ﬁn&ﬁi%&%éﬁ'ﬁﬁfiﬁ%a#e&t in land for
the purposes of a&@tiﬁﬁ“?ii}_ai the Kelantan Malay

Reserve Enactment (No. 18 Qﬁ_iﬁaﬁéwﬁg

L e, [188371 2 ML 196, st p. 204,

CoRd., See Teo Keang Soed, Land Law in Malaysias Cases |
gnd Commentary. 1957, Bulterworths, p. 226,



7.  In Ho Giok Chay v. Nik Alshah [19611 & ML} 48,
the issue was whethey a charge constitutes an interest
in land for the puréoﬁgs of the Kelantan Malay
Reservation Enactment. Hepworth J held that it was an
interest in land especially in view ot‘thm fact that
it rendered the land liable as security under the then
Kelantan Land Enactment 1938 (now repealed by the
National Land Code 1965) and that the charvgee could,
in the event of detavlt by the chargor, obtain an orde

for sale in respect of the encombered land.

$. However, in the subsequent case of T Bariam Singh ‘

v. Pegawai Pentadbir Pesaks Malaysia [19831 1 MLJ 232,
Mohamed Zahir J held that a charge did not oreate 3335V63

ioterest in 1an§ for the purposes of the Kelantan
Malay Reservation Enactwent 1930 on the gre&nd.tkat4 a'
chargee is not given any interest in the land as %o

the enjoyment and use of it.



iD
Chapter Two
EE?EGT]@F<BEG!S$RAIIQRL

1.,  Upon registration of the legal charge, ttiilﬁ,iﬁf
ownership of the property does not vest in the
chargee. The chargee merely acquires an interest in
the land or over the lease. If the charge is the first
registered charge, the chargee will have priority over
a;ll later registered charges, subject only. te a

| wvoelantary gcstpunememtJainrignityyi

2« sinme a charga daeﬁ not involva the transier of
title @r ownerskip in the praperty, it is possible teo
oreate. any numbewtaf.lﬁgalzﬂhargas ag,iong_as‘gherejis
nothing in the fLirst or subsequent phargé# whigh .
prohibit the borrower from effecting further charges
i respect afzhié,landqun suqh,mmsas,whsrgfitﬁg_’ﬁz
nmore charges are effected in,naapaat’az\tha sam¢ larnd,
these tske priority in accordance with the date of
their registration, unless there has baeh.a change in
priority. due to mutual agreement either through
3 5

oeusolidation, taﬁking‘& or,pgstpqqamﬁnt,;

2. . Section 245

4., Section 2486 -

5. Section 247; See alse Judith Sihombing,. ﬁg&iﬁﬁ&w
Land Code - aiggmggmkgnzm 1981, MLJ, pages 474-479.
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Chapter Three
FAILURE TO REGISTER A CHARGE

i. In mgwﬁwmxaa,ﬁéﬂ.ﬂakaliﬂggm.zmwaﬁailgl.& ﬁﬁgi ‘Q&L

BEdn §Q§P the Faderal Ceurt held that thare is no
provision in the National Land Code which prohibits
the creation of an equitable charge. Salleh Abas CJ

{as he then éaa} held: |

Yo ia. Oy lamﬁ\law-ﬂoasﬁmmt recognise a morigage
i2 it means a mortgage in the sense of the Englfsh
Tand law whereby a lexal estate ... is transferved
to the mortgagee and what is left with the
mortgagor is #nig an equit#hl@‘right to redeem,
known as Lhe equity of wad@mptian. But amf_ land

law certainly rsnagniéeé a»moktgag& in the sense
of the Torreas sgstem. For the purpose of avaiding
ﬂﬁniusiong ouy Natianal Land Code drops the word

“movtgage' and us&ﬂ‘tka ward ”wharge*.o.«

The decision of the Privy Council in Haji Abdul
- Egh&gn v. Mohamed ﬂggggﬁ? certainly daéa not

prevent the creation ef an eguitable charge. In

6. [1984] 1 MLJ 266
7. [19173 AT 209



12

that case agreement to secure a debt by which the
debtor tiransferved his land to the creditor and
upon rapayment the land would be fransferred back
to the debtor was held to be valueless as =
transfer or burdening instruvment, but was good a=
2 epontract. The right so created was not a legal

right in the land bot only a contractual right....

On  the cher handg it ﬂg}i.ékﬁgl_ﬁghmgg}x case
is considered to have the effect of preventing the
creation of an equitable vight, the effect of the
decisien cannoi ﬁe extended to other cases. 1In
that case the agreement was held to be void as a
transfer or as a burdening instrument because it
vontravened seotion 4 of the Selangor Registration

of Titles Regulations 1891 ...

But thé ‘3u§saqu&nt,&anﬂv€oﬂa~and the »présent’
National Land Code de not contain provisions
siuﬁlar» tov sgmtién  4 ’of the - abnva~§ﬁoted‘
Regulation, although the ﬂoaes‘maka'pravisions as
te how a charge ov é lien could be created.
Examination of court decisions clearly shows that .
the ‘¢aurt$ hava w@sarteﬂ to squitable princigla&

and consistently held that an agreement ...to



z,

13

gecure p dekby in favony @i the coreditor in vespect
of the debtor’s land creates an eguitable charge
siving rise to an equitable vight in favoeny of the
sraditor, although ne charge or lien within the
provigion of the National Land Code of the

previouns Code ig executed or oreated... ™

- After veviewing several avtherities, the learned

Chief Joskice vonnluded that thevs is ne preovision in

the Notionsl Land Code prohibiting the creation of

eguitable chavpes and liens, He went an:

" The LCade iz silent as to the effect of
gecuritices which 4o not cenform to th@ fodatg
ehavge or lion. Thevefore, sguitable chayees and

lions ave permissible wndey owy iamﬁ'iawsﬁg

8.

[1o847 1 MLY 286, 271



1. The

namely ~

fay

{b)
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Chapter Fouwr

WHAT CAN BE CHARGED

following  oan be charged wvnder the Code,

the whols, &uﬁ‘ mot & part only, .gi‘ any
aiiénai&ﬁ iamﬁg' | |

the whol2, but not part eonly, of any

umdiv%daa:aha#&'iﬁ aliennted land: and

aay'lmaﬁw of aliensted tand. 9

2., The powers of @kawgﬁag s gi%@n ander zection 241

of the Codo are, however, suhject te -

a3y

any prehibition or 1imitation imposed by the
Cade oy pay writien law for the time beling

in forpag

any vestriction in interest to which the
Isnd in guesion ia for the time heing

gubjecty aand.
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{33 in velatien to leases, the ﬁM@&iai@na‘

thevoof, whethey express or implied. 10

2. 1In additien, the Code alsc provides that oo charge
may bhe effected in favour of two oy more persons or
‘hadies otherwise  than  as trustees  op

Wﬁ?ﬁ@&ﬁﬁtﬁti?@ﬁaﬁi

8, Section 241 1)
1¢. Section 241 £2%

1z, Section 241 {4}
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Chapter Five | ,
BIGHTS OF THE CHARGOR AND CHARGEE

1. The rightz of the parties are either implied by
Lhe @@ﬁaig o¢ by express agveement of the parties.
focording to section 248 of the Cods, in every chavge
there shall be implied on the éart of the chargor %o

de the £ollowing ~

£

ﬁ}
T

to pav the sums doe fo the chavgesy

{63 te pay rents, yates, %sxes and ethew
outgoings in respect of the land teo the
retovant avthoritiess

{e)  to comply with the conditions, eﬁ@@&sa o
fmplied, to which the land is guﬁé&mtg aa§

(33  in the case of a lease, to sbserve and comply

with the fternms and conditions of the lease.

2. Irn addition te the zbove implied conditions, thave
shall also be implied, in the sbsence of any exXpress

provisions to bhe contrary, that the chavgor will keep

12, Sootion 949



$n vopziy pIl buildings on the land, insure the same
to 1te full vnive against ioss op damage in the  joint
nomes o8 the chavgee anﬁvthe neka@gérg permit the
charios or  his ag&ﬁiiat 21} m@nﬁeniﬂntvukimas to

inspeot he premisos and to ascertain its stsfe of

8, . Forther, there shall alse be implied in overy
Cchovge, in ﬁﬁa'&bs&nsg af any express provision to the
nontrary, that  the chargee will nat, withonot
reasdnable cause, withhold his consent to the granting

by the charger of any ;aas@‘@r temanegaié

4. The registeved ocharge can be assizeed by the
lendor  fohapgeed Lo ancthey povson. 5 qne  BOry OWey
- fochargord wmay alse trassfer the land subjeot to the
ohorge fo onether person, but inveviably the consent
ol &ge @hgrgﬁa‘ig{#mgairaég b The chargee {or in the

ouze of several chargees, the first phargaa} shall, asz

413, Beelion 250
34, Section 551
18,  Section 21842}

16, fect tons 218 and D10



i8

between bhimeself zpd the chavgery, b& entitled te the
@ﬁﬁ%@ﬂ? of the ﬁﬁ&ﬂﬁ @ﬁaﬁmaai @f %itﬁ@ to the land or
£ @mp$%@at® E@a&ea as the @@&& may baq SO zéng Be

ithe 3&%3%3@&@ &ﬁﬁﬁ? thﬁ ehayg@ ﬁtﬁli a&&sip&&a,g?

%« This ﬂ&ght %% ﬁLbi%ﬁt %@ anv agraam&mﬁ teo fthe

wonty

e

Ty A mey  be ﬁxgra$a$v gtxpml@t@é hy the

H

~aw%i@@¢7 S@ﬂt&aﬁ ﬁ&%é%; of th& ﬁ@ﬁa prﬁvzﬁma ﬁ&r tha
m@ﬁtigg@%&g wita&t&aa wha& the title te the 33@@ oy
the duplioats 1&&&@ iz yaqaireﬁ bg %ha oURBL ﬁ@r any -
bona fide &ﬁ?p&%@ te be pr@ﬁmﬁﬁd at ﬁhﬁ R@gi&tyv oy

the Land O2fice,

17,  Sootien 244,
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Chapter Bix
17 S
CHARGEE'S REHEBIES‘UBE&~QH§£&QR DEFAULYS

‘iu ﬁ&%ﬁ@ th&&e iz a hraawh bv th& @h&rger ét 'aﬁy

‘@@mﬁiti@@ %m@ thﬂ brﬁ&@& @ﬁﬂtinnes ﬁag one monthk ov

zrch other perioed as mey be specifipd in the @haygﬁg

the chargee may serve oi the chargor a Notice in F@rm

16D -

;{aﬁrfv=5ge@2£yiﬁgrth@<bw5a@h,ia‘quaﬁiiam:

by veguwiring  ihe chargee to vemedy it . within

 one month o such other altarnative pérﬁ@ﬁ

Cag mey be specifed Iin the chavge: and .

Aoy - warning th@fﬁhawgﬁ@,%hat\ﬁi the notice is
- noet . gomplied with, the chargee will take

pw&@&aﬁ%mgs to @ﬁtﬁi% aﬁ nyder of sale.

B B o the expivy of the perieod spueified  in the
motice, the broach hos not been vemedied, the whele
sum secursd by the charge shall become dwe and payable
to the chavgee, and the charge may apply for an order

af sale. 18

18, Sectien 2ES
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3. o gzg,ﬁ; ggwggig,v‘ B.F, ?* Mﬁi@xﬁiﬁ, 1B ihe
@wmaw of a ?iaa@ ﬁf Yand kaﬁ ﬁnt&r&ﬁ into an agra&mant
with tha ﬁ@mﬁﬂnﬁﬁﬁt t@ iurn it 1&&& & pﬁtrol fiiling
5**%£@ﬁa M@niﬁa wﬁra aﬂvanaad ﬁy the resgﬁﬁﬂﬁnt t@ Ehe
ﬁWﬁﬁﬁl {&pﬁﬁllaak}t Ei WS m@imm%£¢' agre&ﬁ bg' the
p@wfi&a that if the project could nol waterialise,
such &8 ﬁkera ith@( ﬁ%@ﬁﬁ&@?g approvals dfrom  the
relevant authorities m@gaﬁ*mﬁ& b obtained, all monies
&ﬁvanm@ﬁ-.W@wQ' te be refunded %@ﬂ"ﬁhﬁ’ r&ap&ﬁd&m% 
@gfamﬁth¢ %% Ewta? tﬁ&h&@i@@ﬁ th@t ﬁwﬂk appesvala
were In fawt denied by the ﬁﬁtkﬁ?ﬁtiﬁﬁ§ wh&%&%pﬁﬁ the
wam@n%@aﬁﬁ»&ﬁ%gkt o ?&@%?Eﬁ~ﬁh&»mﬁﬁiﬁﬁ dua by 3&??&&&
e the ﬁ@paﬁk&mi & &@&ém& in Fowm iI6E. The mpgﬁzl&m%v
@&3aakﬁﬂq M%ﬁﬁi“iﬁi%” that th& ﬁavrﬁat gwaﬁﬁﬁn?& wAS
fop th@ ?ﬁvp&ﬁﬁen% iﬁ &ewva 8 ﬁ@tiﬁw in Form 16B. The
F@@@r&l ﬁwuw% w@gaﬁt&d t&ﬁa nrgam&nt and he;ﬂ ﬁh@t
ﬁ@ﬁm %%E was py@gﬁwly ﬁ&@ﬁ as th& mm&im& g@ﬁghk te be
r@@@v&waé hv th& xes§madant war% mmmia& “@&?&@iu _mm‘

@ﬁmﬁnﬁ” 20

4. It is te be noted that when it comes to the

15, {19701 S MLJ 69

28, See alse Jaceb x. OCBC F19743 2 MLY 161



charges enfoveing his remedy by way of sale becawse of
the charger's defaunlt. the Code presoribes different
procedures for Hegistry titles and Land Office titles.
Iin the case of the former, the chavges mnst agp§y to
the High Compt for the order of sale, pursuant to
saption 288 of the Code. Upon waéaivéﬁg any suvoh
application, $he ocoust sﬁ&ﬁig Wh%?%:tk@ defaﬁl& is
PYOVEN, pvder the szloc of the 1&nﬁ or the lease aa}agﬁ
% A ¥ $$t$$£i@§ af the @%A%t@m@a @ﬁ &ng cause to the
contTary. ﬁz‘ﬁa the oase of the lakter, the charges
mesl apgzg'ﬁmiﬁh@ Land Administrater 4% the ﬁistyi@ﬁg
povsuant to the provisions of seetion 260 of the Code.
After due wmqwiygﬁ whaww the deﬁ&mlt iﬂ @y@veaﬁ the
 &&@@ Aﬂmﬁ&ia%wn&w& ﬁﬁaiﬁ ﬁ?ﬁﬂ? thw ﬁ&i& od %ha Rau@ oy
the x@a&@ mwlaaa h& is satx&fﬁgd #f tk@ exi&t@mee ef

: o
eny ﬁ&ﬁ%@ t@ the @ﬂntrawyp, g

o B. in mm&&ﬁ %mgg&&&m_g £3 it was
held that in iﬁe vasse of lanﬂ‘h@xﬁ poder Land @@?ﬁ@a

21, Seotion 25642), and zoe alse ggggg gon  Fipapne
. Bhd v, MK Hetnam Holdipes (19831 2 MLJ 384  for
the Federal Coset's intewgvetatinn ﬁi the words

- "eauge te the contrary". : SEERORE

22. Senkion 26341}
2%, F£8723 4 MLY 31
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title, the court has ne jurisdietion o order the sale
ef sweh land in feveclosure preceedings instiinted alt

the instanceo of ihe chavgee.

6. In Lim Bemg r. AJY.A. Palupispes Chetty 2% the
plaintife wns the povchaser at an suction sale of land
Beld st the instance of the defendant, the chargee.
The @@wtiaimata ﬁg t%&ﬁaf@? way im&ﬁﬁﬂ by the Seproms
_ﬁJ&&QV @m ﬁiﬁt ﬁpmamﬁ&v 19i§w‘ Th@ @@axnkiﬁﬂ 1&tav
5 vewmﬁ &haﬁ ahﬁm& a mﬂnth ??@Vi%ﬁ&l@g @ﬁ- 2ist
xﬁv&mkﬁv i&i&a th@ aamw %a&ﬁ h&& hean seld for avvears
ﬁ W@m& by %h@ ﬂ%ll&ﬂ%@% &i &anﬁ ﬁ&?ﬁﬁﬂﬂq Kajang. The
@@?ﬁu@&m% ﬁa@ ﬁﬂeﬁ ﬁewwaﬁ ﬁﬁ&& & ﬁ@i&&@ of %aiﬁ ﬁatmd
24tk August 1915 bgt‘ha_diﬂ not inform the @@art of

the notios.

7.  The platntif? suds fob the refend ef his
purchese money and domages for breach of @ﬁa%raut Lip
T. Braddel, OFC held that

=o the defendant must be pogsrded as the vendor

and .. was bound to make a title to the purchaser

24. [F1851871 1 FMSLR 2864





