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ABSTRACT 

This thesis focuses on the impact of divorce on children from the socio-legal 
perspective. The focus is on fathers who neglect to pay maintenance for their children. 
This has resulted on shifting the burden to their former wives who in turn, would 
depend on their support system i.e. “kampong” or rural area where their family 
members, especially their parents would assist them. Theoretically, maintenance of 
children is the duty of the father and is the basic right of the child. However, reality 
shows that when divorce takes place, it seems that the responsibility of the father to 
maintain his children’s welfare will eventually cease, especially if the mother is given 
the right of custody. Therefore, this study which is conducted based on library and 
empirical research highlights the impact of divorce on children’s welfare from the 
socio-legal perspective. This study shows that single mothers with children who live 
in urban areas prior to their divorce would normally return to their “kampongs” for 
economic support.  Failure of non-custodial fathers to provide maintenance for their 
children becomes burdensome for these single mothers to provide the best for their 
children, especially in terms of educational needs due to the high school expenses 
especially those who have more than one schoolgoing child. This has forced single 
mothers to rely on other parties, especially their own family members and other 
welfare institutions, to assist them in raising their children, even though some of these 
single mothers have part- time jobs. It also shows that the main factor of non-custodial 
fathers’ failure to maintain their children is particularly due to being missing in action, 
jobless, and having a low income. However, there are a number of non-custodial 
fathers who willingly maintain their children without any force especially from the 
Shari’ah Court and their self-awareness is believed to be the key factor for them to 
continuously maintain their children. Structurally, this thesis is divided into six 
chapters; the first chapter discusses the background of this study. The second chapter 
discusses the socio-legal impact of divorce on children which covers a discussion on 
the marital conflict which has led to divorce, the short and long-term impact of 
divorce from the psychological, behavioral and economic perspectives on these 
children, negative outcomes among children who are adversely affected by the 
parental divorce, and children who can cope very well with their parents’ divorce. The 
third chapter discusses maintenance for children according to the Islamic perspective 
from the views of four Muslim schools of thought: the Mālikis, Hanbālīs, Shāfi’is and 
Hanāfis. The fourth chapter touches on the legal position of children’s maintenance in 
Malaysia and other selected Muslim countries. The fifth chapter which is the crux of 
the thesis, discusses the research findings and analysis, followed by the last chapter 
which is the conclusion where relevant recommendations are offered to solve some of 
the problems related to this particular issue. 
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 ملخص البحث

دفع نفقة   يتهاونونوكان التركيز على الآباء الذين      . القانونيةمن الناحية الاجتماعية    الأطفال  ز هذا البحث على أثر الطلاق على        ركّي

 ن يدعمهن، وغالبا ما   البحث عم إلى  الأمهات  ، مما يؤدي إلى لجوء      على الأولاد  النفقة   عبء ل الأمهات تحمب على هذا     ويترت .الأطفال

 وهي من الحقوق    ،من واجبات الأباء  الأطفال  نظريا، فإن نفقة     .لة في الأباء الذين ما زالوا يقطنون القرى       يكون ذلك هو عائلان متمثّ    

، وخاصة  الأطفال نفقه من مسؤوليته في     بيتهر – الطلاق   بعد وقوع  – ، فيبدو أن الأب    ذلك عكس الواقع   ، إلا أنّ  للأطفالالأساسية  

ز يركّ -  بناء على الدراسة المكتبية والتطبيقية     ناه الذي أجري  - ولذلك فإن هذا البحث   .  هي التي تحصل على حق الحضانة      إذا كانت الأم  

ذوات الأطفال اللواتي سكن    أن المطلقات     إلى  هذا البحث  يبرز .أثر الطلاق على رفاهة الأطفال من الناحية الاجتماعية القانونية        على  

 عن دفع   -  على حق الحضانة   ن يحصلو  لا  ممن -وتخلّف الأباء   . رجعن إلى القرى للحصول على الدعم المالي      يما  المدن قبل الطلاق غالبا     

وتزداد  .المرهقة وخاصة النفقات المدرسية     ،ل مشكلة كبيرة لهؤلاء الأمهات لتوفير النفقات اللازمة لهؤلاء الأطفال          شكّينفقة الأطفال   

وخاصة ،  يعتمدن على الأطراف الأخرى    وهذا الأمر يجعلهن     . أكثر من طفل في المرحلة الدراسية      المشكلة تعقيدا عندما يكون لدى الأم     

.  في وظائف ذات دوام جزئي     نتعملبعض الأمهات   ، وإن كانت     أطفالهن ة لمساعدن في تربي   ومكاتب الرعاية الاجتماعية  أفراد العائلة   

اختفاء  نفقة الأطفال هي      دفع عن - الذين لا يحصلون على حق الحضانة      - تخلّف الأباء    وراء ةامل الأساسي و البحث أن الع   ويوضح

 بدون   طواعية  لا يحصلون على حق الحضانة ينفقون على الأطفال        ممن هناك عدد من الأباء      ومع ذلك،  .الدخلقلة   و ،والبطالة ،الآباء

 البحث  يتكون هذا  .ي الشخصي لدى هؤلاء الآباء    الوعيعتقد أن العامل الرئيس في هذا هو        و.  وخاصة من قبل المحكمة الشرعية     ،إكراه

أثر الطلاق على الأطفال من الناحية الاجتماعية        والفصل الثاني يتحدث عن   .  الفصل الأول يتحدث عن خلفية البحث      : ستة فصول  من

 من  دى القصير والبعيد  الطلاق، وأثر الطلاق على الأطفال على الم       التي تؤدي إلى     المشكلات الزوجية  الحديث عن  نضمتيو ،القانونية

الذي  بطلاق الوالدين، والأطفال      سلباً، والسلوك السلبي لهؤلاء الأطفال الذين يتأثرون          والاقتصادية ، والسلوكية ،النفسيةالناحية  

 في  النفقة الأطف من هذا البحث فإنه يتناول موضوع       الفصل الثالث   أما  .  الوالدين  الناتجة عن طلاق   لاتب على المشك  طيعون التغلّ تيس

 يمسلالفصل الرابع   يأتي   و . والمذهب الحنفي  ، والمذهب الشافعي  ، والمذهب الحنبلي  ،المذاهب الأربعة وهي المذهب المالكي     لى ع الإسلام

وفي الختام جاء   . بالتحليلنتائج البحث    ةحثا الب تناولتالفصل الخامس   في  و . بعض الدول الإسلامية    وفي ،اماليزيوانين نفقة الأطفال في     ق

 .وصوغ بعض المقترحات التي رأا الباحثة مناسبة للتغلب على أهم المشكلات المتعلقة ذه القضية ،لبحثااتمة بخلفصل الأخير ا
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CHAPTER 1 

INTRODUCTION 

 

1.0 INTRODUCTION  

Children are our future. Therefore, their welfare should be our prime concern. The 

high percentage of divorces in Malaysia,1 would definitely affect the welfare of 

children who are involved in their parents’ divorce. 

Research has shown that there are fathers who do not pay maintenance for 

their children after divorce.2 This is contrary to what has been the guiding principle in 

Islam; where it is clearly states that a father shall bear the cost of their food and 

clothing (al-Baqarah: 2:233). Also, the Prophet Muhammad (s.a.w) advised Hind bint 

‘Utbah, the wife of Abi Sufyan, to take a portion of his wealth which sufficed for her 

and her children. This happened when Hind consulted the Prophet about Abi Sufyan 

who neglected to maintain her and the children.3  

Muslim scholars are in unanimous agreement that when a father is well-off and 

capable of supporting his family, this responsibility cannot be shared with others. If 

the father refuses to maintain them, he can be penalised. However, if he is poor or 

unable to work due to sickness, or old age, then the responsibility will be transferred 

                                                 
1 http://www.islam.gov.my/informasi/statistikperceraianseluruhmalaysia.html 
 
2 Irwin Garfinkel et al., “A patchwork portrait of nonresident fathers” in Fathers under fire: The 
revolution in Child Support enforcement, edited by Irwin Garfinkel et al., (New York: Russel Sage 
Foundation, n.d), 55; Kamariyah  Mohd Nor, “Nafkah Anak : Konsep dan Amalannya di Jajahan Pasir 
Mas, Kelantan Darul Naim,” (B.A.  Academic exercise, University of Malaya, 1995); 72; Sahlawati 
Majid, “Pengabaian Nafkah: Satu Kajian di Mahkamah Rendah Syariah Kuantan,” (B.A. Academic 
exercise, University of Malaya, 2002), 57. 
  
3 Muhammad Mustafá Shalabī, Ahkām al-usrah fi al-Islām, (Beirut: Dar al-Nahdhah, 2nd edn, 1977), 
822.  
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to other family members especially the mother and grandfather of the children.4 This 

principle is reflected in all family law enactments of the states of Malaysia.  

There has never been a study as yet in relation to the impact of divorce on 

children living in rural areas. In most divorce cases, these women would return to their 

support system, i.e. their parents when they are divorced; and most frequently, to their 

parents who are still living in the “kampongs”. Their livelihoods mostly depend on 

their parents; having small children to take care of, and without any support from their 

former husbands, with low levels of education, would certainly contribute to low 

levels of income when they manage to secure jobs. This is because most of them 

marry at an early age; therefore, the opportunity for further studies is reduced. Then, 

when a divorce occurs, it is very hard for them to get a very good job to maintain their 

lives and their children. 

It is in this light that this study is undertaken; specifically, the objectives of this 

research are; 

i. To study the extent of the problem in relation to the welfare of children living 

with their  mothers focusing on maintenance; 

ii. If mothers are the custodial parents, what is the percentage of non-custodial 

fathers who continue to provide maintenance for their children?; 

iii. If the father neglects his duty to provide maintenance, do the custodial mothers 

apply to the court? If not, why? 

iv. In cases where the fathers neglect their responsibility, who will take over the 

responsibility of doing so? 

 
 
 
                                                 
4 Wahbah al-Zuhayly, Al-Fiqh al-Islāmi wa ‘adillatuh,  (Beirut:,Dar al-Fikr, 3th edn., 1997), 7: 826.  
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1.1 HYPOTHESIS 

This research attempts to prove the hypothesis that the reason for children being 

uprooted from urban to their “kampongs” with their mothers is basically due to their 

fathers’ disregard for maintaining them after divorce. 

 
 
1.2 LITERATURE REVIEW 

Most of the Western researchers who are psychologists and sociologists, conduct their 

researches on the impact of divorce on children for the purpose of policy making, thus 

their respondents are comparatively larger in number, and the research duration is 

longer. 

Studies conducted by Alan Booth and Paul Amato in relation to the impact of 

divorce  on children reveal that the impact can be determined long before a marriage 

ends and it can be a either negative or positive impact depending on the level of 

conflict between both parents. Children of high-conflict marriages are likely to see 

their parents’ divorce as a welcomed escaped from an aversive and dysfunctional 

home life. On the other hand, children from low-conflict marriages have a tendency to 

see their parents’ divorce as a personal tragedy and experience excessively hard times, 

both psychologically and socially, including their own inability to form quality 

intimate relationships.5  

Another interesting study conducted by Dan Ashborn and supported by H. 

Minden, however, concentrates on the impact of divorce and separation on the age of 

children. Minden’s study points to the fact that divorce also had an effect according to 

children’s gender.  In early life, it seems to be more difficult for boys because they do 

                                                 
5 See further on “Effect of Divorce on Children Depends on Parents’ Marriage”, PsycPORT  News 
Story,  <http://www.psycport.com/news/2001/02/18> 
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not talk or share much. In adolescence, however, girls of divorced parents have 

difficulty relating to the opposite sex and end up pregnant earlier than girls from intact 

families.6 Cox and Cox (1985) found that boys of divorced parents showed high levels 

of behavioural problems soon after the divorce, and that when the parents’ remarried 

(to a new spouse), this introduced new behavioural and emotional problems for girls.7 

Kimberley Fishler in her study noted that the socialisation of children is also 

vital during the formative school years. Children who are affected adversely during 

this time by parental conflict will not only show complications in school performance 

and behaviour, but may also become more socially inhibited. This may lead to poor 

social skills and shyness. The overall effect may be to ‘force’ children into 

complications that may have a lasting harm on their overall views of others, affecting 

their trust and formulation of healthy relationships.8 McLanahan and Sandefur in their 

study found that children of divorced parents are 18 percentage points more likely to 

drop out of high school than children from intact families. But in comparing between 

children from divorced families and children from cohabitation families, the children 

from divorced families are less likely to drop out of school than children from 

cohabitation families.9 

Some of the researchers divided the impact of divorce on children into short-

term and long-term experiences. For the short-term experiences, children will 

experience unhappiness, low confidence, behavioural, and friendship problems, as 

                                                 
6 see in Molly Duignan, “The Impact of divorce on kids”, UWO Gazette, vol.94, no. 40 (9 Nov 2000), 
<http://www.gazette.uwo.ca/2000/November/9/Campus_and_Culture2.htm? 
 
7 See in Richard Niolon’s review, “Consequences of Parental Divorce”, 
<http://www.psychpage.com/family/divorce/amato_booth.html.> 
 
8 Kimberly Fislar, “The Impact of Divorce on Children”, <http://users.ipfw.edu/hollandd> 
 
9 Sara McLanahan & Gary Sandefur, Growing up with a single parent: What hurts, what helps, 
(England: Harvard University Press, 1994), 66 & 67. 
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well as loss contact with some members of their extended family. Furthermore, they 

also found out that most children wish their divorced parents to reunite.10 Judith 

Stacey supported the findings of Maggie Gallagher’s study that those children of 

divorced parents are on average poorer, sicker, unhappier, and do not perform very 

well in school, at work, and in relationships.11 

For the long-term experiences, one of its consequences is children from 

divorced families will put off marriage. In Canada, a study on the Revenue Canada tax 

data12 from 1982 to 1995 of 122,500 teenagers showed that about 40% of men and 

54% of women whose parents had divorced reported not having married by their late 

20s and early 30s. In contrast, 50% of men and over 60% of women of those whose 

parents stayed together did so. When they got married, their chances of experiencing a 

break-up were higher. Of the men who married, almost 17% experienced separation 

and about 8% experienced divorce. Among those whose parents did not divorce, 12% 

of men experienced separation, and 5% divorce. There is also a similar trend for 

women whose parents had divorced. Of the women who married, 20% experienced 

separation and 10% divorce. In contrast, for the women from intact families, only 14% 

experienced separation and 7% divorce.13  

David Popeneo quoted a report of the National Fatherhood Initiative which 

reveals problems in the absence of the father in that 72% of teenage murderers, 60% 
                                                 
10 Major JRF study reviews experiences of children whose parents divorce,  
<http://www.jrf.org.uk/pressroom/> 
 
11 Judith Stacey, “Dada-ism in the 1990s: Getting past baby talk about fatherlessness “in Lost fathers: 
The politics of fatherlessness in America, edited by Cynthia R. Daniels, (New York: St. Martin’s Press, 
1998), 66 & 67. 
 
12 The report is based on a research paper, entitled “Death and divorce: The long-term consequences of 
parental loss on adolescents”. It estimates the impact of parental divorce on the adult incomes and 
labour market behaviour of adolescents, as well as on their use of social programmes and their marital 
and fertility behaviour. 
 
13 See further on http://www.statcan.ca/Daily/English/990609/d990609b.htm. 
 




