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ABSTRACT 

 

An international criminal court has been called the missing link in the international legal 
system. The International Court of Justice at The Hague handles only cases between 
States, not individuals. Without an international criminal court for dealing with individual 
responsibility as an enforcement mechanism, acts of genocide and egregious violations of 
human rights often go unpunished. Therefore, the establishment of a permanent 
international criminal court is a dream for the international community for more than 50 
years. That dream has become a reality when the Rome Statute established the 
International Criminal Court (ICC) on 17 July 1998. The ICC has jurisdiction over four 
heinous crimes: the crime of genocide, crimes against humanity, war crimes and the 
crime of aggression. 
 
Nevertheless, there are a number of issues arising out of the establishment of the ICC 
which need to be resolved before the Court can operate effectively. It is thus the aim of 
the present research to make an appraisal on some of the issues concerning the 
establishment of the International Criminal Court. However, since the issues are many 
and varied, the present research confines itself only to three main issues, namely: 
jurisdictional, admissibility and enforcement issues.  
 
A detailed analysis of the three issues provides us with some guidance on whether the 
ICC could achieve the objective of its establishment, namely: to end impunity, to remedy 
deficiencies of the two Ad Hoc Tribunals (ICTY and ICTR), to achieve justice for all and 
to deter future perpetrators of international crimes. 
 

 
 
 



  البحث ملخص
 

 

 

لأن . يعد عدم وجود محكمة عالمية للجرائم حلقة الوصل المفقودة في النظام القانوني العالمي

 تختص بالفض في الخصومات التي تنشأ بين الدول، ولا شأن لها محكمة العدل الدولية في لاهاي

ولعل عدم وجود محكمة تختص بالفصل في الجرائم . في الخصومات التي تنشأ بين الأفراد

الإبادة : العالمية سيقود إلى عدم إيقاع العقوبات على بعض الجرائم الإنسانية البشعة، مثل

من أجل ذلك أصبح تأسيس . التعدي على حقوق الآخرينالجماعية، وأعمال العنف الفظيعة، و

وصار هذا الحلم .  عاما50ًمحكمة عالمية للجرائم حلماً يراود المجتمع الدولي على ما يربو على 

) ICC(حقيقة عندما قام القانون الروماني بإصدار قانون يختص بإنشاء المحكمة العالمية للجرائم 

: حكمة سلطة قضائية على أربع من الجرائم الشنيعة، وهيولهذه الم.  م1998 يوليو 17في 

 .الإبادة الجماعية، والجرائم ضد الإنسانية، وجرائم الحرب، وجرائم التعدي على حقوق الآخرين

  

وعلى الرغم من ذلك ظهرت بعض القضايا التي تتطلب حلاً، وذلك لتعمل المحكمة 

هذا البحث يهدف إلى تقييم بعض القضايا ذات العلاقة ولهذا فإن .  العالمية للجرائم بصورة فعالة

ونسبة لأن هذه القضايا كثيرة ومتنوعة، سيقتصر هذا البحث .  بإنشاء المحكمة العالمية للجرائم

قضايا مرتبطة بالسلطة القضائية والعدل، وقبول القضايا، : على ثلاث قضايا أساسية، وهي

 .وقضايا التنفيذ



  

 القضايا الثلاث سيمدنا ببعض التوجيهات، عما إذا كانت المحكمة والتحليل المفصل لهذه

والمتمثلة في . قادرة على إنجاز الأهداف التي من أجلها أُنشأت أم لا) ICC(العالمية للجرائم 

وذلك لمنح العدل للجميع، ومنع . ICTR و  ICTYالإفلات من العقوبات، وعلاج النقص في 

 .تقبلحدوث الجرائم العالمية في المس
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CHAPTER 1 

 

INTRODUCTION 

 

 

 

It has been 50 years since the United Nations first recognized the need to establish an 

international criminal court to prosecute crimes such as genocide. In Resolution 260 of 9 

December 1948, the General Assembly adopted the Convention on the Prevention and 

Punishment of the Crime of Genocide. In the same resolution, the General Assembly also 

invited the International Law Commission (ILC) ‘to study the desirability and possibility 

of establishing an international judicial organ for the trial of persons charged with 

genocide.’1  

 

                                                 
1‘Establishment of an International Criminal Court – Overview’, <http://www.un.org/ 

law/icc/general/overview.htm>  (accessed 21 April 2003) 



Following the ILC’s conclusion that the establishment of an international court to try 

persons charged with genocide or other crimes of similar gravity was both considerable 

and possible, the General Assembly established a committee to prepare proposals relating 

to the establishment of such a court. The committee prepared a draft statute in 1951. 

However, the General Assembly decided to postpone consideration of the draft statute 

pending the adoption of a definition of aggression. 

 

Since that time, the question of the establishment of an international criminal court has 

been considered periodically. In December 1989, in response to a request by Trinidad and 

Tobago,2 the General Assembly asked the ILC to resume work on an international 

criminal court with jurisdiction over drug trafficking.3 

 

The advent of the establishment of the ICTY and ICTR in 1993 and 1994, respectively, 

fuelled the widespread belief that a permanent international criminal court was desirable 

and practical. The Preparatory Committee for the Establishment of an International 
                                                 

2 Letter dated 21 August 1989 from the Permanent Representative of Trinidad and Tobago to the 
UN Secretary General, UN GAOR, 47th Session, Annex 44, Agenda Item 152, UN Doc. A/44/49(1989) 

3 UNGA Res. 44/39, UN GAOR, 44th Session, Supp. No. 49, at 311, UN Doc.A/44/49(1989). 



Criminal Court set up by the General Assembly, met six times in 1996-98 to prepare the 

text of the Statute of the Court. All these efforts culminated in the convening of the Rome 

Conference, attended by 160 States, from 15 June to 17 July 1998, which adopted the 

Rome Statute on the last day of the Conference by a vote of 120 in favor, 7 against and 

21 abstentions.4 

 

The main objective of the present research is to make an appraisal on some of the issues 

concerning the establishment of the International Criminal Court. However, since the 

issues are many and varied, the present research will be confined only to three main 

issues, namely: jurisdictional, admissibility and enforcement issues. A detailed analysis 

of these three issues is necessary in order to find out whether the International Criminal 

Court is able to operate effectively. Therefore, the procedural and substantive law issues 

are not within the purview of this research. 

 

                                                 
4 For a detailed history of the Rome Conference's deliberations, see Arsanjani, Mahnoush . H, 

“Developments In International Criminal Law: The Rome Statute Of The International Criminal Court”, 93 
A.J.I.L 22 (1999). 



There has been extensive literature in the area of international criminal law in general and 

International Criminal Court in particular. Nevertheless, there seems to be lack of specific 

studies addressing the three issues together. Therefore, it is hoped that the present 

research will be able to fill the gap and be a humble contribution to the law relating to the 

International Criminal Court. 

  

The present research is in the form of a doctrinal legal research as the aim is to evaluate 

the concept and relevant rules pertaining to the underlined issues. It relies on two main 

techniques, namely use of library and use of Internet. The library-based research was 

primarily conducted at the library of the International Islamic University Malaysia, the 

library of University of Malaya, the library of the Attorney General’s Chambers Malaysia 

and the library of Institute of Diplomacy and Foreign Relations (IDFR). It involves the 

collection of cases, articles, databases, journals, bulletins and newspaper cuttings. The 

main references have been made to the Rome Statute of the International Criminal Court, 

the Geneva Conventions 1949, the Statutes of the International Criminal Tribunal for the 

Former Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR). 



  

Furthermore, most up-to-date materials were taken from the Internet, especially the text 

of the Rome Statute, the latest list of ratifications, Elements of Crimes, the Rules of 

Procedure and the Evidence of the Court. 

  

The present research is divided into 6 chapters. Chapter 1 is the introduction. Chapter 2 

deals with the historical development of the International Criminal Court. In this Chapter, 

first of all analysis of the concept of international crime and individual criminal liability 

under international law is made, followed by the enforcement of international criminal 

law by national courts and international courts and tribunals (ICTY and ICTR). Next, the 

need for a permanent International Criminal Court is stressed. Finally, the main features 

of the ICC are highlighted, followed by concluding remarks. 

 

Chapter 3 is concerned with jurisdiction of the International Criminal Court. A detailed 

analysis is made on jurisdiction ratione materia (subject matter jurisdiction). After that, 

the issue of whether the jurisdiction of the ICC is a retreat from the principle of universal 


