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ABSTRACT

In the early 1990s, UK experienced a recession which led to massive job losses and
insolvency of businesses, particularly in the construction sector. This state of affairs
triggered the UK Government to enact the Housing Grants, Construction and
Regeneration Act 1996 (Construction Act) and Part 1 of The Scheme for Construction
Contracts (England and Wales) Regulations 1998 which came into force on 1 May
1998. This Act and its Scheme introduce a system to facilitate prompt payment to
affected parties in the construction industry and a mechanism to resolve disputes
speedily through statutory adjudication. Similar Acts soon emerged in Australia, New
Zealand and Singapore to address acute cash flow problems in their industry. In
Malaysia, an Act referred to as the Construction Industry Payment and Adjudication
Act (CIPA Act) has been recently passed in May of 2012 to address the issues of
payment and dispute settlement in the construction industry. This Act is expected to
be in force early of 2013. During the drafting of its Act, Malaysia have the options to
choose between the contrasting models from other jurisdictions, to learn from the
mistakes made, and to pick and integrate the best practices under each model to
produce a scheme acceptable by the participants in the construction industry. The
CIPA Act 2012 is observed to be akin to the Construction Act in the UK. However,
different from the UK Act which include issues other than payment, the CIPA 2012
confined the law to regulate payment issue and the introduction of statutory
adjudication as a mechanism to resolve the issues. W.ith reference to the UK
Construction Act and equivalent Acts in other jurisdictions and legal principles
derived from the UK precedents, this study intends to contribute and extend towards a
basic cognizance and an appreciation of the concept of disputes and its causes and of
the different forms of dispute resolution available for the construction industry,
analyse the statutory adjudication mechanism in the UK Construction Act, in its
Scheme, and in other legislation, derive the guiding principles from UK court
decisions, and identify areas that have been and have not been addressed by the CIPA
Act. It further intends to propose several mechanisms to ensure statutory adjudication
meets its objective and to highlight other avenues available to resolve disputes. It is
hope that this study will be able to lend some support and guidance to those who
would be directly involved in the construction sector and will be able to assists policy
makers to address the issues of concern that were not dealt by the CIPA Act in the
event the Act undergoes a review on its efficacy in the future.
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ABSTRAK

Pada awal tahun 1990an, negara UK mengalami kemelesetan yang membawa kepada
kehilangan pekerjaan secara besar-besaran dan ketidaksolvenan perniagaan,
terutamanya dalam sektor pembinaan. Keadaan ini mencetuskan Kerajaan UK untuk
menggubal Akta “Housing Grants, Construction and Regeneration” 1996 (Akta
Pembinaan) dan Bahagian 1 kepada ‘The Scheme for Construction Contracts (England
and Wales) Regulations 1998 yang berkuat kuasa pada 1 Mei 1998. Akta dan Skim
ini memperkenalkan satu sistem untuk memudahkan pembayaran segera kepada
pihak-pihak yang terlibat dalam industri pembinaan dan satu mekanisme untuk
menyelesaikan pertikaian dengan cepat melalui adjudikasi secara statutori. Tidak lama
kemudian Akta yang sebanding muncul di Australia, New Zealand dan Singapura
untuk menangani masalah aliran tunai yang meruncing dalam industri mereka. Di
Malaysia, Akta yang disebut sebagai Akta Pembayaran dan Adjudikasi Industri
Pembinaan (CIPA Akta) telah diluluskan baru-baru ini pada bulan Mei 2012 untuk
menangani isu pembayaran dan penyelesaian pertikaian dalam industri pembinaan.
Akta ini dijangka akan berkuat kuasa awal tahun 2013. Semasa menggubal Akta,
Malaysia mempunyai pilihan di antara model-model yang berbeza daripada negara-
negara lain, untuk mempelajari dari kesilapan yang dibuat, dan untuk memilih dan
menyepadukan amalan terbaik di bawah setiap model bagi menghasilkan satu skim
yang boleh diterima oleh para peserta di dalam pembinaan industri. CIPA 2012
diperhatikan sebagai menyerupai Akta Pembinaan di UK. Walau bagaimanapun,
berbeza daripada Akta UK yang mengambilkira isu-isu selain pembayaran,
perundangan di dalam CIPA 2012 dihadkan untuk mengawal selia isu pembayaran
dan memperkenalkan adjudikasi sebagai mekanisme untuk menyelesaikan isu-isu
tersebut. Dengan merujuk kepada Akta Pembinaan UK dan Akta-akta setara dalam
bidang kuasa lain dan prinsip undang-undang yang berasaskan kehakiman di UK,
kajian ini berhasrat untuk menyumbang kepada dan memperluaskan pengetahuan asas
dan kesedaran terhadap konsep pertikaian dan penyebab-penyebabnya serta pelbagai
bentuk penyelesaian pertikaian yang terdapat di dalam industri pembinaan;
menganalisis mekanisme adjudikasi statutori dalam Akta Pembinaan UK, dalam
Skimnya, dan dalam perundangan-perundangan lain; memperolehi prinsip-prinsip
yang boleh dijadikan panduan dari keputusan-keputusan mahkamah di UK; dan
mengenal pasti bidang-bidang yang telah dan belum ditangani oleh CIPA. Kajian ini
selanjutnya berhasrat untuk mencadangkan beberapa mekanisme untuk memastikan
adjudikasi statutori memenuhi objektifnya dan untuk mengetengahkan pendekatan-
pendekatan lain yang tersedia ada bagi menyelesaikan pertikaian. Adalah menjadi
harapan agar kajian ini mampu memberi sokongan dan bimbingan kepada mereka
yang akan terlibat secara langsung dalam sektor pembinaan dan akan dapat membantu
pengubal dasar untuk menghadapi isu-isu yang tidak ditangani oleh Akta CIPA
sekiranya Akta ini menghadapi proses kajian semula mengenai keberkesanannya di
masa hadapan.
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CHAPTER ONE

INTRODUCTION

1.1  BACKGROUND

In developed countries, the issues regarding cost of protracted litigation and
arbitration has long been highlighted. The cost is not limited to finance, but also cost
disputants’ time and strains working relationship.

As projects become increasingly complex, disputes and differences in the
construction industry are inevitable. Conflicts coupled with the need to ensure the
development of the construction industry, a two-step process for resolving disputes at
the project site was introduced.! The disputants would call upon the project architect
or engineer to make an objective ruling on the issue. If that ruling did not resolve the
problem, the parties could then refer the issue to a relatively informal ad hoc
arbitration process whereby an arbitrator promptly holds a hearing and issues a
binding decision. These two processes were designed to enable the parties to set aside
their problems and move forward with the project.

Groton et.al.,? explains that although the combination of these traditional job
site dispute resolution methods served the construction industry reasonably well for
several generations, during the last 30 years they have ceased to be as effective as they
once were. For a number of reasons, decisions of architect or engineer are no longer

given the weight that have traditionally been accorded to them; and prompt, informal

! James P. Groton, Robert A Rubin and Bettina Quintas, “A comparison of dispute review boards and
adjudication” [2001] ICLR, 18(2): 275.
2 -

Ibid.



ad hoc arbitrations to resolve discrete disputes are no longer practised.®> Instead,
arbitration has now gradually moved into proceedings involving post-project disputes
which host a number of disputes accumulated during the course of construction. Such
arbitration proceedings are now conducted in an atmosphere that increasingly
resembles that of judicial proceedings.® The decline of this traditional job site dispute
resolution mechanism has developed into alternative ‘real-time’ methods for resolving
disputes before they develop into larger conflict.”

In the construction industry, one of the major areas of conflict relates to
payment. Although the success of a construction project depends upon an executable
method statement as well as efficient and timely payment, late payment and non-
payment are often problems that undermine the viability of many otherwise efficient
and well run businesses.® The impact of delayed payment, receipt of less payment or
even non-payment would be felt most by smaller contractors down the construction
chain.” It can involve enormous amount of money, affect performances and ruin the
image of the construction industry. Such a problem is not only felt in countries with a
fast developing economy like Malaysia, but also in other developed countries. Cash

flow is the very life blood of this enterprise.®

*1d.

“1d.

*1d.

® Niall Lawless, “Pay now, argue later,” <http://www.building.co.uk/pay-now-argue-later/301825.
article> viewed on 11 April 2010.

" Michael C Brand and Philip Davenport, “A proposal for a ‘Dual Scheme’ of statutory adjudication for
the building and construction industry in Australia,” <http://www.rics.org/site/download_feed.aspx?
filelID=7945&fileExtension=PDF> viewed 5 July 2011. Paper presented at the Construction, Building
and Real Estate Research Conference (COBRA) of the RICS, Dauphine Université, Paris, 2-3
September 2010.

& Modern Engineering (Bristol) Ltd v Gilbert-Ash (Northern) Ltd (1973) | BLR 73 (HL).
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