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ABSTRACT 

 

 

 

 

The main objective of this thesis is to assess the adequacy and suitability of the 

various options of protecting traditional knowledge in Nigeria and to provide an 

insight on the approach of customary law on the subject.  The thesis employs mixed 

methods of research consisting of doctrinaire and socio-legal approaches. It examines 

various options of protection comprising the intellectual property regime, Convention 

of Biological Diversity and International Treaty on Protection of Plant Genetic 

Resources for Food and Agriculture.  Other mechanisms analysed are the African 

Union Legislation on Protection of Traditional Knowledge of the Local Communities, 

Regulations on Protection of Varieties of Chinese Traditional Medicine and Indian 

Biodiversity Legislation.  In general, the thesis argues that the conception of the 

relevant issues under the various options is inadequate and largely unreflective of the 

customary laws and norms of the Nigerian people.  It argues in contrast that 

customary law provides adequate protection of traditional knowledge within the 

relevant communities, but its direct application beyond its local origin is confronted 

by a number of challenges. However, the research also observed that there are useful 

opportunities for convergence between the modern arrangements and customary laws 

in protecting the peoples’ traditional knowledge.  Thus, the thesis suggests the need to 

revise the intellectual property regimes and to implement the modern options based on 

customary law as demonstrated with the application of the customs of the Yoruba 

people of Nigeria.  It concludes that such approach to the implementation of 

protection will fully resolve all issues and concerns relating to protection of traditional 

knowledge in Nigeria.   
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CHAPTER ONE 

 

INTRODUCTION 
 
 

 

 

The risk of wrongfully appropriating traditional knowledge has increased since the 

advent of the knowledge-economy, which is characterized by an expansion of new 

technologies and strengthening of intellectual property rights across the world.  

Traditional knowledge comprises ideas and technologies employed by local people to 

provide solutions to the social and economic problems; something that has driven 

local life from time immemorial.  According to a study conducted by Lazare Sehoueto 

of the Kilimanjaro Institute (Benin), small-scale farmers represent seventy to eighty 

percent of agricultural producers in Sub-Sahara Africa and rely principally on local 

traditional knowledge.
1
 A similar report by the World Health Organisation notes that 

approximately 600,000 persons are licensed as traditional medical practitioners in 

India and a million others involved in community-based health works.  This sphere of 

knowledge has continued to expand its influence as mainstream society adopts 

traditional solutions to complex modern problems.  The safety of natural resources 

which traditional knowledge employs in providing solution to human needs makes its 

products receive incredible patronage beyond local communities. This approach 

permeates every aspect of human life including agriculture, healthcare delivery and 

industry. Many modern manufacturers currently integrate traditional approaches in 

their products.  This high patronage was demonstrated by a recent report estimating 

that demands for functional food and beverages stood at US$ 4.7 billion in 2000.  

                                                           
1
  United Nations Educational Scientific and Cultural Organisation, ―Tapping into the World‘s 

Wisdom‖, UNESCO Sources, July – August 2000, No. 125, available online at <http://www.unesdoc. 

unesco.org> (accessed on 24
th

 January, 2008).     
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Furthermore, during the same period a distinct market worth US$ 43 billion existed 

for herbal remedies with an annual growth rate of between five and fifteen percent.  In 

another report, the World Health Organisation (WHO) found that eighty percent of the 

world population depend on traditional medicine for primary health care needs.
2
 

The drive for expansion of new technologies finds that traditional knowledge 

has great potential, with particular reference to biotechnology which increases the 

value of natural resources and biodiversity by employing living organisms to improve 

agriculture, health care and industrial productivity.  Natural resources and biodiversity 

are the breeding ground and essential venue for the generation of traditional 

knowledge, hence, biotechnology has much to gain from it.  The results of the 

interaction between the two manifest as is exemplified by the following instances of 

biotechnological developments: 

 Bio-prospecting has been rendered more rewarding for drug development by 

traditional knowledge as finding commercially viable drugs from plants 

increase, especially when natives use such plants as medicine.  Seventy-four 

percent of 119 plant-based compounds used globally have the same or related 

use as medicinal plants from which they were derived.
3
  

 The practice of improved screening techniques focuses on medicinal plants to 

identify active compounds which can be extracted or chemically reproduced.  

 Traditional medicine serves as functional component in foods and 

beverages to provide health benefits beyond their normal nutritional 

values. 

                                                           
2
  The World Health Organisation, ―Strategy for Traditional Medicine 2000 – 2003,‖ WHO, Geneva: 

2000, available online at <http://www.who.int/medicines/areas/ traditional> (accessed 24 Mar 2008). 
3
  Norman R. Farnsworth, Screening Plants for New Medicines, as cited by Graham Dutfield, ―Legal 

and Economic Aspects of Traditional Knowledge,‖  in International Public Goods and Transfer of 

Technology under Globalised Intellectual Property Rights, edited by Mascus & Reichman (London: 

Cambridge, 2005), 495.  
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 Aromatic plants are used to enhance the quality of cosmetics and personal 

care products.  

 Traditional crop varieties serve as the basis for the development of new 

improved varieties including genetically modified organisms. 

 Micro-organisms that survive extreme conditions are used to develop new 

industrial manufacturing processes. 

Biotechnology has been considered an engine of wealth creation, although this 

does not reflect in the socio-economic conditions of contributors of traditional 

knowledge.  Perhaps, this is because the benefits arising from the utilization of 

traditional knowledge accrue wholly to the industry which manufactures the finished 

products.  This has been blamed partly on the absence of specific measures to 

guarantee recognition and reward for traditional knowledge.  The consequence is that 

the contributors of this traditional knowledge remain unrewarded while innovations 

developed by the industry gain recognition and rewards through intellectual property 

rights.  The intriguing aspect is that such rights are often granted for mere replication 

of traditional knowledge without value-additions made by the purported inventor.  

This factor underscores a growing global concern about “bio-pircay” along with the 

complaint that intellectual property systems have become instruments that actually 

oppress traditional knowledge. 

 

1.1 GENERAL BACKGROUND 

In an era when knowledge constitutes the key instrument of economic development, 

this study is inspired by a need to protect the traditional knowledge of indigenous 

peoples by ensuring their recognition and providing them with compensation as its 

holders.  The existing system of intellectual development primarily protects scientific, 
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artistic and literary innovations.  It employs such mechanisms as patents, copyrights 

and trademarks to protect its subjects according to certain criteria.  These appear to 

have developed with reference to industrial standards and practices.  Hence, they 

facilitate protection of modern industrial innovations while constraining traditional 

knowledge that professes peculiar characteristics including oral and inter-generational 

transmissions.  For this reason, some question the capacity of current intellectual 

property rights to protect ―traditional knowledge‖.  The globalization agenda of the 

World Trade Organisation‖s Agreement on Trade-Related Aspects of Intellectual 

Property (TRIPs) further complicated the matter by promoting the questionable 

assumption that the present intellectual property system can protect all categories of 

knowledge-based innovations.  

The agreement imposes obligations on member countries to extend patent 

protection to inventions in all fields of technology including agriculture and 

pharmacy.  This approach constitutes a great strain on traditional knowledge and 

raises questions about global market asymmetry.  This led the Doha Round of the 

WTO meeting (in 2001) to direct the Council for TRIPS to examine the relationship 

between the TRIPS agreement on traditional knowledge and folklore. 

It is almost unanimously agreed among observers and commentators that 

traditional knowledge needs effective protection.  This is not only to ensure that its 

holders are able to recoup benefits from their contributions, but also to reposition the 

developing countries to advance their national economies and improve the socio-

economic conditions of their local people.  This, it is hoped, would present 

biodiversity-rich developing countries with a comparative advantage to participate 

more effectively in global markets. 
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The literature has argued that the existing intellectual property system has the 

potential to protect traditional knowledge, particularly when judging by its 

antecedents in areas of technology such as protection for computer software and 

integrated circuits.  While not dismissing the merits of that contention, this thesis 

argues that such an approach may undermine the aspirations and worldview of 

traditional knowledge holders.  Further, it is unlikely that the actual knowledge 

holders constitute the real beneficiaries of such protection. 

Therefore, we will also discuss options for protection of traditional knowledge 

outside the intellectual property system and identify sui generis measures developed 

by various levels of government and highlight key features for consideration in light 

of Nigerian traditional knowledge.  These measures provide a starting point for the 

development of protection mechanisms for traditional knowledge and its holders in 

Nigeria while acknowledging they also present much room for further elaboration and 

improvement.  To some degree these measures are narrowly focused and often employ 

open and ambiguous terms in certain elemental treatments regarding the protection of 

traditional knowledge; an approach that can subvert the peoples‖ interests except when 

implemented according to native customary laws.  

Presently intellectual activities and knowledge creation in Nigeria are 

protected according to intellectual property standards.  The Nigerian legal policies are 

yet to reflect international developments that incorporate measures for the protection 

of traditional knowledge.  The only notable exception is the protection of “expression 

of folklore” as provided by the Copyright Act, 1988.
4
  The folklore regime is far from 

adequate because it limits protection to traditional cultural expressions, which is 

strictly within the traditional copyright category, and thereby excludes substantive 

                                                           
4
  With amendments consolidated in 2004 under the Laws of the Federation of Nigeria, Cap. 28. 
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traditional knowledge.  Further, it shows no particular interest concerning the rights of 

local communities to enjoy benefits from the exploitation of their traditional 

knowledge.  Due to this absence of appropriate protection for traditional knowledge, 

developments have been left to the magnanimity of biodiversity prospectors who often 

utilize this legal vacuum to the disadvantage of the vulnerable locals.  The question 

being asked is whether the fate of such important resources should forever be left to 

the whims of prospectors.  It is true that customary law normally protects traditional 

knowledge within local communities, but its limited legal recognition, among other 

factors, seriously constrains effective applications beyond this domain.  

Recently, the then President of the Federal Republic of Nigeria, Chief 

Olusegun Obasanjo, gave a directive to certain Ministers to deploy means to collect 

data on traditional knowledge practices in the country as a precursor for recognition 

and protection.
5
  A similar pronouncement was recently credited to the country‖s 

Minister of Science and Industry who declared that alternative treatments based on the 

system of traditional medicine would soon be offered by public hospitals in Nigeria.  

Despite these positive pronouncements by top government functionaries, recognition 

of traditional knowledge still has no significant legislative policy instrument to 

officially establish the implied effect.  The closest legislative move towards the 

protection of traditional knowledge was the “Bill on Protection of Traditional 

Medicine recently proposed to the National Assembly by the Nigeria Natural 

Medicine Development Agency (NNMDA).   

Nigeria is a multi-cultural nation of over 110 million people located in the 

west Coast of Africa.  Its physical size is estimated at 923,768,000 sq km and it is 

                                                           
5
  Abiose Adelaja, ―Nigeria Boosts Research into Traditional Medicine,‖ Science and Development 

Network (6 December 2006) available online at <http://www.scidev.net/en/agriculture-and-

environment/editorials/> (accessed September 12, 2008). 
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greatly endowed with natural, biological and cultural resources throughout the nation.  

The largest percentage of its population resides in local communities and employs 

traditional knowledge that offers solutions for social, spiritual, economic and political 

problems.  In particular, over ninety percent of Nigeria‖s agricultural products are 

produced by small scale (less than 5 ha) resource poor farmers, who sustain the 

national food supply via traditional knowledge.
6
  Furthermore, traditional medicine 

plays an important socio-economic role in the country to provide healthcare for a large 

percentage of the population and serves as an important source of income for 

numerous practitioners across the country. 

 

1.2 AIMS AND OBJECTIVES OF THE STUDY 

The debate on protection of traditional knowledge involves a number of complex 

issues and developments.  Some of these relate to the suitability or adequacy of the 

dominant intellectual property system as a means for protecting traditional knowledge 

in developing countries, including Nigeria.  Traditional knowledge faces a similar 

challenge in relation to other measures of protection developed by various levels of 

government and intergovernmental organizations.  The fact that present models 

originate from a cultural context distinct to traditional knowledge constitutes sufficient 

grounds for concern.  It is the argument of this thesis that since the models are 

intended to resolve the concerns of traditional knowledge holders for the protection of 

their knowledge and proprietary rights, their implementations ought then to be guided 

by the dictates of customary law of the holders.  It is further argued that the rules of 

                                                           
6
  Adedipe, N.O., Okuneye, P.A., & Ayinde, I. A., ―The Relevance of Local and Indigenous Knowledge 

for Nigerian Agriculture.‖ Paper presented at the conference on Bridging Scales and Epistemologies: 

Linking Local Knowledge with Global Science in Multi-Scale Assessment, March, 2004, Alexandria, 

Egypt. Available online at <http://www.milleniumassessment.org/doc> (accessed 22 Mar 2008). 
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customary law could be employed to interpret and implement the protection of 

traditional knowledge in biodiversity rich countries, particularly Nigeria. 

Accordingly, the thesis aims to discuss intellectual property protection of 

traditional knowledge and its compatibility with the desires and aspirations of 

traditional knowledge holders.  Its specific objectives include the following: 

(i) To establish an understanding of the existing and emerging mechanisms on 

protection of traditional knowledge and analyse the respective capacity of each 

to address the needs, aspirations and expectations of traditional knowledge 

holders.  The analysis focuses on selected regimes for the protection of 

traditional knowledge, particularly those emanating from various levels of 

government. 

(ii) To describe customary norms and practices of traditional knowledge 

holders and highlight their perspectives regarding the protection of traditional 

knowledge.  We believe that this will provide an opportunity to correct 

presumptive claims that customary laws treat traditional knowledge as ―open 

knowledge‖ subject to reciprocity and popular exchanges.  In addition, the 

research could form part of the body of literature soon to emerge in response to 

the call by World Intellectual Property Organisation‖s ―Fact Finding Mission‖ 

for the “study of customary laws and protocols in local communities, including 

conclusions regarding the formal IP system.”
7
 Thus, the thesis undertakes a 

study of Yoruba communities in Nigeria and explores their tradition of 

protection of traditional knowledge.  These include legal and non-legal rules 

that have evolved overtime to regulate social conduct and relationships. 

                                                           
7
  WIPO, Report on the Fact-Finding Missions on Intellectual Property and Traditional Knowledge 

1998-1999 (WIPO, 2001), 232. 
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(iii) To analyse customary norms and practices as a tool for implementing 

contemporary standards of protection for traditional knowledge, particularly in 

Nigeria.  

 

1.3  SCOPE AND LIMITATIONS OF THE STUDY 

This research focuses on the integration of customary norms into a system of 

protection for traditional knowledge in Nigeria.  We argue that various modern rules 

on protection of traditional knowledge cannot operate in their present state without 

subverting the interests of traditional knowledge holders and therefore propose that 

customary law should be used to interpret and implement these rules. 

To put the analysis in context, our discussion uses the example of the Yoruba 

custom in Nigeria to illustrate this approach.  Although we specifically focus on 

particular aspects of traditional knowledge, namely agricultural and medicinal 

knowledge, this research actually adopts the holistic philosophy of traditional 

knowledge obtained under customary law.  It is for this reason we canvassed and 

incorporated issues, concerns and arguments in relation to other aspects of traditional 

knowledge such as traditional cultural expressions.   

The focus on the Yoruba custom is not intended to produce specific outcomes 

such as to provide binding rules of protection.  Rather, it is to demonstrate that the 

interplay of customary law with modern rules on the protection of traditional 

knowledge can help us identify both problems and solutions thereto.  However, it is 

important to note that the findings of this work should not be generalized due to a 

diversity of customs.  In particular, the findings herein cannot be applied to address 

traditional knowledge concerns where local custom encourages open access and free 

exchanges thereof.   Nonetheless, it seems these findings are generally complimentary 




