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ABSTRACT

Issue of human rights is the center of many of the most pressing challenges
confronting countries throughout the world today. The work that is presented here
expounds the challenges to the concept of human rights in a Malaysian context with a
view of evaluating their justifications. The study addresses one of the main challenges
to the concept of human rights that is of universalism versus cultural relativism
debate. Such a challenge should not be treated lightly because cultural difference
could be used as a source of justifying violation of rights. In an age of globalisation,
the international law on human rights is becoming increasingly relevant. Thus, it
would be unacceptable for Malaysia to adopt the traditional view that a nation’s
treatment of its citizens is a domestic matter and is beyond the concern of
international law, This traditional view should be seen as a severe distortion because
the promotion and protection of human rights is no longer within the confines of the
geo-political parameters of each country. The principles accepted in the Universal
Declaration of Human Rights are generally regarded as binding on the international
community as a rule of customary international law. The Universal Declaration of
Human Rights has gained recognition in most legal systems including that of
Malaysia. Indeed the Universal Declaration was looked to by newly independent
states as thc blueprint on which to establish their constitutions and bill of rights.
Having gone through volumes of both primary and secondary sources available on the
topic, the author comes up with some general and specific recommendations that can
be adopted in incorporating the international human rights standards into the
Malaysian Constitution. However, throughout the study, the author admits that in
order to incorporate the international human rights standards into the Malaysian
Constitution, the participation and cooperation of all the three organs of the State 1s
needed. This is due to the fact that the desired results can only be achieved if these
three organs are to work together. For example, we may advocate for the ratification
of some of the international instruments or even amend or repeal some of the existing
laws which are not in conformity with the intemational instruments, but still this will
require the participation and cooperation of all the three organs of the State.
Throughout the study, the author submits that the concept of human rights needs to be
viewed from the international standards though cultural and relativist diversity exists.
Hence standards adopted as ‘minimum’ should not be demied universat application.
To sacrifice these ‘minimum standards’ will lead to denial of rights of the individual
within a cultural group. Thus, the study is of significance in a Malaysian context
because there i1s lack of knowledge and in-depth understanding on human rights
issues. In light of the recent developments, including the passing of an Act of
Parliament in Malaysia establishing a National Human Rights Commission, it 1s
evident that ideas on human rights will play an increasingly vital role in an age of
globalisation.
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CHAPTER ONE
INTRODUCTION

The first chapter is devoted to the background of the study, objectives, statement of
the problem, methodology employed in the study, hypothesis, importance of the study,

scope and limitations of the study, the outline of the chapters and literature review.

1.1. BACKGROUND OF STUDY

Are human rights universal? Is there a high, common ground of shared ideals in the
universal quest for justice and equality? Or do we have international human rights
standards that are universal irrespective of our cultural, geographical or historical,
political or economic differences? The discussion is inconclusive because terms like
East, West, North and South do not mean the same thing to everyone. Hence it is
important to note that one of the most persistent theoretical debates concerning
international human rights Jaw is known as the “Universalism-Cultural Relativism”
problem.

Having stated above that the discussion 1s inconclusive regarding the
universality of human rights and thus casting doubt to the phrase international human
rights standards iiself, we still have to bear in mind that this debate will continue to be
part of an academic discourse. For example, though some may argue there cannot be a
universal set of human rights binding and enforceable on all states, due to the rich
cultural difference between states and peoples, the international community
committed itself to such a universal system by adopting the Universal Declaration of

Human Rights. Born out of the atrocities and enormous loss of life during World War



I, the Universal Declaration of Human Rights was created by the United Nations to
provide a common understanding of what everyone’s rights are. It forms the basis for
a world built on freedom, justice and peace.

Though the Universal Declaration of Human Rights forms the basis for a world
built on freedom, justice and peace, the Commission for Human Rights which was
given the task for drafting the Declaration and adopted as a General Assembly
Resolution on 10 December 1948 viewed it as a soft law. This was due to the fact that
as a General Assembly Resolution, the Declaration was not a legally binding
instrument. It was not intended to be legally binding, as was recognised by Mrs
Eleanor Roosevelt {Chair of the UN Commission for Human Rights and the US
representative to the General Assembly) when she described the Declaration as a
‘common standard of achievement for all peoples of all nations’. It should, however,
be noted that the resolution was adopted by 48 votes cast in favour; no votes were cast
against, eight states abstained from the voting i.e. Belorussian SSR, Czechoslovakia,
Poland, Saud1 Arabia, South Africa, Ukrainian SSR. USSR and Yugoslavia.

Furthermore, the uniqueness of the Declaration lay in its setting out of
minimum standards in respect of a number of wide-ranging rights and freedoms which
were identified within the Declaration; it represented the first attempt to afford
comprehensive international protection for the individual. The Declaration provided
the foundation for two further United Nations Covenants, the Covenant on Civil and
Political Rights and the Covenant on Economic, Social and Cultural Rights, both
opened and concluded for signature in 1966. The opening of the Covenants for
signature represented the next step in the international protection of human rights,

namely by way of a legally binding treaty.



Though one may argue that there is no such thing as international human rights
standards, it should be noted that the Universal Declaration of Human Rights has
gained recognition. For example, the Declaration was looked to by new states as the
blueprint on which to establish their constitutions and bill of rights. The Declaration
has evolved and is a living instrument and many of the rights and freedoms contained
in its articles are now regarded as international customary law. Hence even if a state
has not ratified a human rights convention, it could be bound by customary
international law to protect some human rights. The impact of international human
rights on the international community i1s profound 1.e., it has meant that a State’s
sovereignty has been limited, as the treatment of an individual by a State 1s a matter of
international concern and not a matter purely for national jurisdiction.

Although there 1s, as yet, no comprehensive global consensus on what
constitutes intermational human rights standards because of the Asian values versus
the Western values debate, the author is of the opinion that based on customary
iternational law such international human rights standards are achievable. Hence it
should be noted that even though the idea of human rights was first formulated in the
West, it does not mean that it reflects exclusively Westem concerns and will not suit
other societies. We must not commit the mistake of judging an idea by its historical
origin. It is important to separate the historical origin of human rights from the
theoretical justifications and factual realisation in the contemporary world. True
cultural and relativist diversity exists, but that does not mean that standards adopted as
minimum standards are to be denied universal application. We should therefore bear
in mind that cultural relativism in seeking to protect certain cultural values should not
be used to deny the universality approach of human nights and universalism should not

be portrayed as denying cultural diversity.



1.2. OBJECTIVES OF THE STUDY

The study aspires to achieve the following primary objectives:

(a)

(b)

To incorporate international human rights standards into the Malaysian
Constitution by way of ratifying the conventions which form part and
parcel of the human rights standards and also to discuss the role of the rule
of law in the promotion and protection of human rights. The reason why
we need to look mto the role of the rule of law 1s because of the concept
being treated as a fundamental requirement when discussing issues on
human rights. For example, it would be impossible to suggest for
Incorporating intemational human rights standards inte the Malaysian
Constitution without, first of all, addressing the state of the rule of law in
the country.

Still on the 1ssue of incorporating the international human rights
standards into the Malaysian Constitution, this could be done by the
legislative organ through amendments to the provisions of the Constitution
relating to fundamental rights. Incorporation could also be achieved by
way of amending (or repealing) seme of our legislation’s (laws) that do
not seem 1o be in harmony with international human rights standards.
Furthermore, incorporation of the  international human rights standard
could also be effected by way of judicial decisions and as well as
executive acts.

To address the position of Suhakam and see how it has heightened public

consciousness regarding human rights situation in the country (Malaysia).



1.3. STATEMENT OF THE PROBLEM (S)

Having stated above in the background of the study that one of the most persistent

theoretical debates concerning international human rights law is known as the

“Universalism-Cultural Relativism” problem. The following 1s (are) statement of the

problem (s):

(2)

(b)

Whether the concept of human rights should be understood as carrying
different meanings/definitions for Asia (Malaysia). This i1s due to the fact
that cultural relativists believe rights are defined by the particular cultural,
political and social context in which one lives. Relativists assert that
because there are no universally shared cultural values and norms, there
can be no universal rights and thus no international human rights
standards. Taking such an approach or reasoning would imply that this
statement of problem alone could be viewed from different dimensions
i.e., whose ‘international human rights standards’ are we referring to and
who decides that such standards are universal in nature. What about our
religious practises? Are we to put our religious practises aside and talk of
universality or international human rights standards?

Apart from the problem mentioned above, it is also important to note that
there 1s another problem in a Malaysian context. In Malaysia, international
faw is not part of the definition of “law” in Article 160(2) of the
Constitution. This means that rules of international law are not part of our
corpus juris (body of law) unless given the kiss of life by Parliament or
the courts. Whether one likes it or not, we cannot therefore run away from
the problem we are likely 1o face in advocating for the incorporation of the

international human rights standards into the Malaysian Constitution.



(c) Still under the statement of the problem, in advecating for the
incorporation of international human rights standards we are also faced
with how ‘human rights’ are defined under the Malaysian Constitution.
For example, the Human Rights Commission Act 1999 defines human
rights as fundamental liberties enshrined in Part II of the Constitution. By
virtue of this definition, the Act seems to have limited the scope and
application of the Universal Declaration of Human Rights 1948, which is
indeed considered as forming part and parcel of the intemational human

rights standards.

1.4. METHODOLOGY

The study 1s non-empirical; it 1s mainly based on library research. The literature
consists of some primary sources in the form of statutes, rules and regulations,
conventions and case law; as well as secondary sources in the forms of books,
journals, articles, newspapers etc. Despite the fact that the study is fully a library-
based research, it is submitted that eminent scholars or experts in the area of Human
Rights were consulted from time to time i.e., seeking their advice in certain areas. All
in all, the study entirely was a library-based research irrespective of the advices that

were given by certain expertise in the area.

1.5. HYPOTHESIS
The study operates under the foliowing hypothesis:
(2) Although cultural and relativist diversity exists, it should be remembered
that cultural relativism in seeking to protect certain cultural values should

not be used to deny the universality approach of human rights or the



international human rights standards and universalism approach should not
be portrayed as denying cultural diversity. Hence it is still possible to
advocate for the incorporation of the human rights standards into the
Malaysian Constitution (the common minimum standards). The
incorporation may be effected by various ways or means e.g. amendment
process, judicial decisions etc.

(b) The need to adhere to the concept of the rule of law. This 1s an important
requirement that should not be treated lightly especially while advocating
for intemational human rights standards be incorporated mto the
Malaysian Constitution. In other words, by addressing this important
concept it would act as a gnide for us while looking into some Malaysian
laws and see as whether such laws are in line with the spirit of the rule of

law.

1.6. IMPORTANCE OF THE STUDY
The importance of the study can be summarised as follows:
(a) The study 1s indeed important in the Malaysian context because there is
fack of knowledge and in-depth understanding on human rights issues.
Thus in the light of recent developments, including the passing of an Act
of Parliament in Malaysia establishing a National Human Rights
Commission, it is evident that ideas on human rights will play an
increasingly critical role in the coming millennium. Therefore, this is an
opportune time to come up with such a study that addresses issues of

importance to both the Government and its people as well.



