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ABSTRACT

Alternativeé Dispute Resolution (ADR) stands adopted in various parts of the world as
convenient most vehicles for the resolution of disputes. Its adoption among other
things is basically to correct the problems created by litigation or the adversarial
justice system. The problems associated with litigation are multi-dimensional as
excessive cost, undue delay, formalism and acrimony which affect the relationship of
the parties. These have in ways affected justice delivery system thus, access to justice
and quick justice delivery have become only a mirage. These problems are manifest in
the resolution of disputes in Nigerian Courts. Thus, backlog of cases and delays are
hallmarks of the Nigerian judicial system too. Different laws have been adopted or
enacted in various jurisdictions in furtherance of the practice of the ADR processes.
Although some such laws have been adopted in Nigeria too, but the extent to which
the laws can guarantee a successful implementation of ADR in Nigeria is uncertain.
Thus, the study adopts the traditional research method encompassing the primary and
secondary sources of law as well as the qualitative methods to examine and find
solutions to the problems. However, the study examines the laws on the practice of
ADR in Nigeria. It shows the shortcomings in these laws and the fact that the search
for ADR remains confined to the Arbitration and Conciliation Act 2004 which only
deals with arbitration and conciliation. There are other meaningful ADR processes.
The study also examines various customary ADR practices in Nigeria and the
possibilities of finding in these practices some solutions. The study reveals that
arbitration is fraught with litigation in Nigeria. International commercial arbitration is
infected with problems of excessive cost, delay and formalism. However, reforms are
proposed to make arbitration and conciliation more user-friendly. It is also
recommended that certain concepts should be injected into the practice of
international commercial arbitration to make it more settlement savvy. That Islamic
ADR practices like Sulh, Tahkim, and Fatwa, etc are practiced in a formal way,
particularly in the North. It shows as well that ADR processes, particularly Court-
annexed mediation, need a legislation to spread its practice nationally in Nigeria. The
study therefore, proposes a reform and recommends the adoption of the ADR Act of
1998 (USA) in order to legalize and formalize the application of ADR in all civil
courts and to open the doors for court-annexed mediation. A Mediation Act is also
found necessary to strengthen the practice of mediation in Nigeria. It is hoped that
these reforms will entrench ADR in Nigeria to achieve quick justice delivery and to
ensure the participation of every strata of the society in dispute resolution.
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CHAPTER ONE

GENERAL BACKGROUND OF THE STUDY

1.0 INTRODUCTION

In the contemporary world, Alternative Dispute Resolution (ADR) is gaining
prominence as an alternative for providing expeditious, cheaper, more flexible and
éonﬁdential modes of dispute resolution.' Nigeria cannot afford to be left out in the
use of Alternative Dispute Resolution processes after seeing its successful use in
various jurisdictions of the world like USA, China, India, Canada, Malaysia,
Australia, and U.K, etc. In the business world as well as in other interpersonal
relationships, an effective dispute resolution mechanism is a catalyst for economic
growth and access to justice for the entrenchment of a just society. ADR may be
instrumental in achieving this.

Nigeria has witnessed different regimes of ADR practices, from the pre-
colonial period to the present position. The country which is today known as Nigeria
comprises of different communities with set down customary rules for the resolution
of dispute. In the pre-colonial period, prior to the conquest or colonization of Nigeria,
each community had its own informal ways of resolving disputes.” There are two
major types of societal setting, the centralized and non centralized society. However,

in the pre-colonial period the two major laws that regulated the life of Nigerians were

! Syed Khalid Rashid, ADR in Malaysia, (Malaysia: Kulliyyah of Laws IIUM, 2006) at 1-11. See also
Henry Brown and Arthur Marriot, ADR Principles and Practices, (London: Sweet and Maxwell, 2"
edn., 1999), at 12-15.

% John Ohireime Asien, Introduction to Nigerian Legal System, (Ibadan: Sam Bookman Publishers,
1997), at 147. Amazu A. Asouzu, International Commercial Arbitration and African States, Practice,
Participation and Institutional Development, (Cambridge: University Press, 2001), at 115.




Islamic Law and Customary laws. Islamic law was dominant in the North® while in
the South customary law was practised with unfettered application. Customary
dispute resolution practices were prevalent. Hon. Justice Oguntade JCA (as he then
was), held in Okpuruwu v. Okpokam’® that:

In the pre-colonial times and before the advent of the regular courts, our

people (Nigerians) certainly had a simple and inexpensive way of

adjudicating over disputes between them. They referred them to elders

or a body set up for that purpose. The practice has over the years

become strongly embedded in the system that they survive today as

custom.

This case and so many other cases® that lend credence to the existence of this
type of dispute resolution in Nigeria are discussed in the thesis. However, the chiefs’
or the elders® preside over disputes resolution depending on the political structure and
the nature of the dispute. Thus, the chiefs in the Yoruba speaking areas of the South-
West and in the non centralized societies of the East, elders administered customary
law.? Thus, customary law governs and regulates the lives and transactions of the

people of Nigeria.'® 1t is argued that arbitral and conciliation proceedings were and

are of frequent use and are still important in the African Society.!!

* A. A. Oba, “Shariah Court of Appeal: The Continuing Crisis of Jurisdiction,” Seminar Paper
Presented at the Faculty of Law University of Ilorin, 2006, at 1. See also Ahmed Beita Yusuf, Nigerian
Legal System, Pluralism and Conflict of Laws in the Northern States, (New Delhi: National Publishing
House, 1982), at 54-87.

4 E. A. Keay and S. S. Richardson, The Native and Customary Courts of Nigeria, (London: Sweet and
Maxwell, 1966), at 4. M. C. Okany, The Role of Customary Courts in Nigeria, (Enugu: Fourth
Dimention Publishing Co. Ltd., 1984), at 1-6.

* Okpuruwu v. Okpokam (1988) 4 NWLR (Part 90) 554 at 572

8 Foli v. Akese (1930) IWACA at 1, Assampong v. Amuaku (1932) 1 WACA 1, Mensah v.
Takyiampong& Ors (1940) 6 WACA at 118, Larbi v Kwasi (1954 ) 13 WACA at 76, Ohiaeri v.
Akabeze (1992) 2 NWLR (Part 221) at 1.

7 Amazu A. Asouzu, International Commercial Arbitration and African States, Practice, Participation
and Institutional Development, n. 2 at 115

® Ibid, at 116. See also Ayinla, L. A, “ADR And The Relevance of Native or Customary Arbitration in
Nigeria,” The University of llorin Law Journal, vol. 5, No. 1 (2009) at 258.

® A. A. Oba, n. 3 at 2. A. N. Allot, Essays in African Law, (London: Butterworths, 1960), at 117, 120-1.
A. A. Kolajo, Customary Law in Nigeria Through the Cases, (Ibadan: spectrum, 2000), at 219-234.
Gaius Ezejiofor, The Law of Arbitration in Nigeria, (Ikeja: Longman, 1977), at 22-31.

1° The Supreme Court in Oyewumi v. Ogunsesan (1990) 3 NWLR (Part 137)182 at 207

WA A. Asouzu, n. 2 at 116.




One notable characteristic feature of the dispute resolution system like that of
the substantive customary law is its unwritten nature and its emphasis on
reconciliation and maintenance of social cohesion'? stands out clearly."® Dispute was
resolved in the ancient Benin Empire by family head and village head. They served as
arbitrator or mediator depending on the nature of the dispute. While in the Yoruba
settings, the Oba (King) appointed eminent chiefs to serve as mediator or arbitrator.*
The family head and village head functioned as mediators in their respective domains.
This was and still a significant element of African customary law.'

However, the maintenance of a peaceful co-existence, law and order is a
responsibility of elders who are to maintain “the cord that binds humanity”, and
resolve broken ties of friendship.'® The elders, the priest or other leaders have been
described as the typical third parties who are respected members of the community.
Their role is to help the parties resolve their controversy but they also represent the
community, its value and norms, and the communal interest in the restoration of
harmony, order and the respect of its law.'” The aim and objective of law, from a
juristic perspective, transcends the mere resolution of dispute or conflict'® to a wider

scope, which is “the maintenance of the equilibrium of the society...as a corporate

2 Ibid, at 117

' There are other features of customary law that are discussed elsewhere.

' See an account of this in Ephraim Akpata, The Nigerian Arbitration Law in Focus, (Lagos: West
African Books Publishers Ltd., 1997), at 1-2.

¥ Virtus Chitoo Igbokwe, “Socio-Cultural Dimensions Of Dispute Resolution: Informal Justice
Processes Among The Ibo-Speaking Peoples Of Eastern Nigeria And Their Implications For
Community/Neighbouring Justice System,” African Journal of International and Comparative Law,
vol. 10, Part 3 (1998) at 446.

' E. A. Ajisafe Moore, The Laws and Customs of The Yoruba People, (Abeokuta n. d.), at 40. See
Omoniyi Adewoye, “Proverb as Vehicle of Juristic Thought Among The Yoruba” Obafemi Awolowo
University Law Journal, vol. 3 & 4 (1987) at 4.

' Christian Buhring-Uhle, Arbitration and Mediation in International Business, Designing Procedures
Jor Effective Conflict Management, edited by Julian Lew, (Hague: Kluwer law, 1996), at 276

'® Omoniyi Adewoye, n. 16 at 4.



whole.”"” Thus, emphasis is laid on the promotion of conciliation and continued bond
between disputants?® and the readjustment of the disturbed social relationship.*’

As stated earlier that there are two major laws in force in Nigeria, the Northern
part of Nigeria is predominantly regulated by Islamic Law, due to the Jihadist
movement of Usman Danfodio who founded the Sokoto Caliphate around 1804,% or
1808,” or 1809.%* Prior to 1900, virtually the whole of Northern Nigeria was governed
by Shari'ah,*® and the Sokoto Caliphate was set up on the principles of Islamic justice
and rule of law. The Caliphate was the largest empire after the fall of the Songhai in
1591.2% However, Islamic law was the predominant law practised in the West Aﬁca,
particularly in the Northern Nigeria.”” In the Caliphate, judges or Qadis were guided
by Islamic tenets which included amicable settlement of dispute as provided by Allah
in the Holy Qur’an, and the Sunnah of the Prophet (S.A.W). Shari’'ah generally
governed settlement of disputes in the Caliphate. The judiciary was the second pillar
which supported the Caliphate,”® the Bayan Wujub al-Hijra spelt out the duties or

function of the office of the Qadi among other things to include the following single

' J. H. Driberg, “The African Conception of Law,” Journal of the African society, vol. 34 (1955) at 231
2% J. M. Elegido, Jurisprudence, (Nigeria: Spectrum Law, 2001), at 128.

' M. Gluckman, “Natural Justice in Africa” (1964) 9 Natural Law Forum 25, 28, see J. M. Elegido, n.
20 at 128.

2 Isabella Okagbue, “Private Prosecution in Nigeria: Recent Developments and Some Proposal,”
Journal of African Law, vol. 34 (1990) at 53-54. See also <http://www.onlinenigeria.com> (accessed
26 August, 2008).

Z Aisha R. Masterton, “The Sokoto Caliphate: Dar Al-lim,” <http://www .islamonline.net> (accessed
26 August, 2008).

* Prof. John N. Paden, “The Sokoto Caliphate and Its Legacies,” (1804-2004)
<http://www.dawodu.com> (accessed 27 August, 2008); “Usman Danfodio and the Sokoto Caliphate,”
<http://countrystudies.us/Nigeria/9.htm> (accessed 27 August, 2008);
<http://en.wikipedia.org/wiki/sokoto> (accessed 27August, 2008).

> Alhaji Ibrahim Umar, “Shariah as a Means to Solve Modern Problems” in Shariah Social Change
and Indiscipline in Nigeria, edited by Syed Khalid Rashid (Lagos: Islamic Publication Bureau, 1987),
at 220.

?«Jsman Danfodio and the Sokoto Caliphate,” < http:/countrystudies.us/Nigeria/9.htm> (accessed
27August, 2008)

?7 J.N. D. Anderson, Islamic Law in Africa (London: Cass, 1970), at 4.

* Ahmad Mohammed Kani, “The Meaning and Application of the Shariah in the Sokoto Caliphate” in
Shariah Social Change & Indiscipline in Nigeria, edited by Syed Khalid Rashid, (Sokoto: University of
Sokoto Press, 1987), at 159-160






