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ABSTRACT

This study explores the truth of the claim that the issue of good governance has been
largely overlooked in regulating Muslim marriages in Malaysia. Despite the rules laid
down in Islam, governance mechanisms of marriages in Malaysia remain weak. This
is seen in the increasing number of marriage problems that can potentially destroy the
marriage institution. By way of remedy, this study proposes solutions for good
governance by strengthening the regulations of Muslim marriages in Malaysia from
legal and administrative perspectives. It focuses on four very pertinent and unresolved
issues, i.e., the procedure and formalities before the solemnisation of marriage,
runaway/syndicate marriage, abuse of polygamous marriage, and underage marriage.
In the conceptual phase, this study analyses marriage in Islam in the context of good
governance. In this regards, our theoretical discussion examines the relationship of
marriage in Islam and the concept of good governance by highlighting the right of the
state to intervene in family matters. This study employs two types of methods, library
research, and field research. Library research is used as the first method to collect data
for examining governance mechanisms for regulating Muslim marriages. The finding
is supported by field research in which semi-structured interviews are conducted with
certain related respondents. This research found that the absence of good governance
has resulted in various unresolved issues such as inefficiency in the procedures and
formalities before the solemnisation of marriage, unsuccessfulness in governing the
runaway/syndicate marriage and child marriage, and the increasing number of abused
cases of polygamous marriages. This research has identified both legal and
administrative perspectives which contribute to those weaknesses.
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CHAPTER ONE
INTRODUCTION

1.0 BACKGROUND OF STUDY

Good governance implies good order and good policies.! The issue of governance is a
crucial concept and an important emerging issue in the 215 century pre-occupying the
international community. It is considered an essential element for peace and
development of societies and a fundamental ingredient of sustained human and
economic development.?

Generally, good governance can be defined as the process of decision-making
or policy formulation and its implementation with the aim of improving the overall
living quality of all citizens. Such a process should be essentially free of abuse and
corruption, and with due regard to law.?> In the broadest sense, governance can be
thought “as the way the community of a nation manages its affairs. It is the process
through which the institution, businesses and citizen groups articulate their interests,

exercise their rights and obligations and regulate all the different aspects of their

! Wagener, H.J, “Good Governance, Welfare and Transformation”, The European Journal of
Comparative Economic, vol. 1, no. 1 (2004): 132, Gisselquist, R.M, “Good Governance as a Concept
and Why This Matter for Development Policy”, Working Paper No. 2012/30, World Institute for
Development Economic Research, United Nation University, 21, www.wider.unu.edu, (retrieved Mac 1
2014), Andrew, M., “Good Governance means Different Things in Different Countries”, Governance,
vol. 23, no. 1 (2010): 7.

2 Graham J, Amos B, Plumptre T, “Principles for Good Governance in 21° Century”, Policy Brief No.
15, Institute on Governance, http://iog.ca/sites/iog/files/policybriefl5 0.pdf, (retrieved Dec 22 2009),
Kulshreshtha, P., “Public Sector Governance Reform: the World Bank’s Framework™, International
Journal of Public Sector Management”, vol. 21, no. 5 (2008): 556, Boon Siong Neo and Geraldine
Chen, Dynamic Governance, (Singapore, World Scientific Publishing 2007), 53, International Fund
For Agricultural Development (IFAD), "Good Governance: An Overview”, (1999), Doc. no. EB
99/67/INF 4, 2, http://www.ifad.org/gbdocs/eb/67/e/EB-99-67-INF-3.pdf, (retrieved Dec 22 2009).

3 United Nations Economic and Social Commission for Asia and the Pacific (UNESCAP) ” What is
Good Governance”, http://www.unescap.org/pdd/prs/ProjectActivities, (retrieved Dec 22 2009). For
further reading on the various definitions of good governance refer to Chapter Two pp. 35-41.


http://www.wider.unu.edu/
http://iog.ca/sites/iog/files/policybrief15_0.pdf
http://www.ifad.org/gbdocs/eb/67/e/EB-99-67-INF-3.pdf
http://www.unescap.org/pdd/prs/ProjectActivities

collective life”.* Most importantly, good governance is based on all good values such
as equality, tolerance, dignity, justice, accountability and trustworthiness.?

Despite the great emphasis given on good governance, no serious action has
been appropriated in terms of governance in sustaining the family institution.
Therefore, the researcher opines that since the family institution is crucial for the
growth and continuity of human civilisation, any notion of good governance must
embrace the family institution as a priority. Family stability should be maintained and
developed because a stable family would lead to a successful nation. This position
posits that the family institution determines the future of society. There is no substitute
for the role of family in the building of lives and communities.

The question is why of governance in the family? It is of grave importance that
governance of the family institution needs to be addressed. If governance is concerned
with the management of human affairs, then the family institution must be governed
and managed with equal treatment. This is because the family institution has its
unique purpose and direction in the creation of human civilisation. Like other
organisations, the family institution has members or stakeholders involved in all
activities concerning the family. Matters such as powers, rights, duties and
responsibilities should be addressed in light of the specific roles of each member.

As far as Islamic family laws are concerned, it has provided comprehensive

rules and guidance in regulating family in order to preserve both the institutions of

4 Louise Frechette, (Deputy Secretary General of United Nations), World Conference on Governance,
Manila, 31 May 1999, http:/www.un.org, (retrieved Dec 22 2009), for further elaboration on the
concept of governance, refer to Boon Siong Neo and Geraldine Chen, 49-53, Pradhan R.D.,
“Engendering Good Governance in Practice”, Development Bulletin, no. 51 (2000): 6-9, Abdul Halim
Ali, “Leadership and Good Governance” in Good Governance Issues and Challenges, edited by
Samsuddin Osman et al. (Kuala Lumpur: INTAN, 2000), 3-5.

5 United Nations (Global Issues), “Governance” http://www.un.org/en/globalissues/governance/,
(retrieved 22 Jan. 2010), Gisselquist, R.M, 6-8, Andrew Taylor, “The Strategic Impact of the Electoral
System and the Definition of “Good Governance,” British Politics, vol. 2, no. 1 (2007): 20, etc.
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marriage and family. In addition, these Islamic laws® answer to detailed principles of
magqasid Shari‘ah (objectives of Shari‘ah) concerning the family institution. Thus, to
implement those rules and guidance and to realise the magasid, Muslims are entrusted
with the responsibility to establish a good governance system in accordance with the
guidelines of Shari‘ah.

With regard to the magasid of Islamic law, Muslim jurists have explained that
Islamic law aims at preserving the public interest (maslahah) and preventing harm
(mafsadah) in this world and the hereafter. The most important maslahah is the
protection and advancement of the five essentials (al-dartriyyat al-khamsah), namely
life, religion, property, intellect, and family.” It is worth noting that the most important
method of preserving the progeny and lineage is by upholding the institution of
marriage. There are a good number of verses from the Qur’an which stress on this, for
instance, Allah says to the effect:

“It is He who created man from water®: then has He established

relationships of lineage and marriage: for your Lord has power (over

all things)™

“And God has made for you mates (and companions) of your own

nature, and made for you, out of them, sons and daughters and
grandchildren, and provided for you sustenance of the best...”!?

6 Islamic law originates in two major sources, namely divine revelation (wahy) and reason (dql) which
is reflected in the two expressions, Shari‘ah and figh. For the details, refer to ‘Abd al-Karim Zaydan, 4/
Madkhal li dirdsah al Shari‘ah Isldmiyyah, (Bayrut: al- Risalah, 2002), 35, Abdullah Yusuf Ali, The
Meaning of The Holy Quran, (Kuala Lumpur: Islamic Book Trust, 2006), 511, Mohammad Hashim
Kamali, Shariah Law: An Introduction, (Oxford: Oneworld Publication, 2008), 40, C.E Bosworth, et al
(eds.), The Encyclopaedia of Islam, (Leidin Brill, 1997), vol ix.

7 Al-Shatibi, Al-Muafaqat fi-Usul Al-Ahkam, (Dar-al-Fikr. n.d), vol: 9, 4, Abu Hamid al-Ghazali, al-
Mustasfa min ‘ilm al-Usul, (1997), vol.1, 379, Ibn Qayyim, I’lam al-Muwagqi’in, (Al-Qahirah: Dar-al-
Hadith, 1993), vol. 3, Yusuf al-Qardhawi, Madkhal li dirasatul Shari‘ah Islamiyyah, (Bayrit,: Al-
Resalah, 1997), 5, etc., some jurists including al-Shatibi added one more essential i.e. protection of
honour (“ird).

8 ¢f. with Muhammad Tahir-ul-Qadri, who translates it as sperm drop resembling water, refer to
Muhammad Tahir-ul-Qadri, Irfan-ul-Quran, http://www.irfan-ul-quran.com/quran/en.php?contents=
search&do=1&ar_textl=&en_text=&ar text rm=&id sura=25&id_para=&cols=0, (retrieved 3 June
2014).

 Qur’an, al Furqan (25):54, for the English translation of Holy Qur’an, this research referred to
Abdullah Yusuf Ali, The Meaning of The Holy Qur’an Text, Translation and Commentary, (Kuala
Lumpur: Islamic Book Trust, 2006).

19Qur’an, al-Nahl (16): 72
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Islamic law has prescribed numerous detailed rulings for the purpose of
managing familial affairs. Ibn ‘Ashar'! stated that Islamic law has instituted the most
just and sound rules for the regulation and functioning of the family.!? Furthermore,
the purpose of Islamic law (magasid) in regulating marriage is to confine relations
between the genders within a single, organised framework, namely that of marriage.
Islamic laws have established detailed rulings relating thereto, elucidating the rights
and responsibilities of all parties to this relationship. In order to achieve this objective
a number of legal rulings have been instituted, including those which encourage
marriage, sanction polygamy and divorce and prohibit a sexual relationship outside
marriage.'?

Islamic law has also issued rulings concerning living together as a couple in
kindness and tenderness.'# This is to realise one of the objectives of marriage that is to
achieve harmony, affection and compassion, as Allah says to the effect:

“And among his signs is that, he created for you mates from among

yourselves, that you may dwell in tranquillity with them, and He has

put love and mercy between your (hearts): verily in that are signs for

those who reflect.”!>
In another verse, it is stated that:

“...they are your garments and you are their garments...”

Islamic legal rulings also impose the responsibility on the head of the family to

preserve personal piety within the family. This responsibility is imposed from the very

' He is one of the great Islamic scholars of the 20™ century who proposed magqdsid as a methodology
for the renewal of the theory of Islamic law, which has not undergone any serious development since
the era of the great imams, refer to http://www.meccabooks.com/744--ibn-ashur-treatise-on-maqasid-al-
shari-ah-9781565644236.html, (retrieved 3 June 2014).

12 Ibn “‘Ashir, Magqasid al-Shari‘ah al-Islamiyyah, (Tunisia: Dar al-Salam, 2001), 430.

13 Jamaluddin Attia, Nahwa Tafi‘il Maqasid al-Shari‘ah, (Dar-Fikr: al-Ma‘had, al-‘Alami, li al-Fikr al-
Islami, (2001), 149, Muhammad Abdul Rauf, Marriage in Islam, (Bayrit: Al-Saadawi, 1995), 16.

14 Abdul Rahman 1.Doi, Shariah, The Islamic Law, (Kuala Lumpur: A.S. Noordeen, 1984), 116, Mat
Saad Abd Rahman, Undang-Undang Islam Aturan Perkahwinan, (Shah Alam: Hizbi, 1993), 74-80.

15 Qur’an, al-Ram (30):21.

16 Qur’an, al-Baqarah (2): 187.
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beginning by requiring him to choose a wife with religious sensibilities!” and to
instruct his wife and children in matters of rules, worship and morals. As stated in the
Qur’an:

“Enjoin prayer on your people (family), and be constant therein...”!®

Besides that, Islamic law also contains detailed rulings pertaining to emotional
and social relationships, including the rights of husband and wife, the rights of parents
and children, and the rights of relatives. Not limiting itself to ordering the family’s
social and emotional affairs, Islamic law goes beyond these to encompass the most
explicit, detailed financial aspect as well, for example rules on mahr, various types of
maintenance to be provided for wives, daughters, divorced women, relatives and
others.!”

In view of the great importance and excellence of marriage in Islam, special
attention should be directed to preserving its significance. In this case, governance is
crucial as one of the means to materialise the noble concept and purposes of marriage
and directly assist in the preservation of the marriage institution.

Family governance should also be established as a mechanism for current
challenges relating to marriage and other social transformation. Good governance is

therefore indispensable with regard to the recent transformations in marriage and

17 In one of his hadith, the Prophet said:"4 woman is married for four things, i.e., her wealth, her family
status, her beauty and her religion. So you should marry the religious woman (otherwise) you will be a
losers” Al-Bayhaqi, Sunan al-Bayhaqi al-Kubra, (Makkatul Mukarramah: Maktabah Dar al Baz,
1994), vol. 7, 79, hadith no. 13244.

18 Qur’an, al-Taha (20): 132

19 A number of writings focus on this, for the classical text, refer to for e.g. Al-Kasani, Bada'i al-
Sand’i fi Tartib al-Shara’i, (Bayrit: Dar al-Kitab al-‘Arabi, n.d), vol.2, Muhammad Sharbini, Al-Igna’,
(Bayrut: Dar al-Fikr, n.d), vol. 1, Al-Shirazi, AI-Mahzab fi Figh al-Imam Al-Shafi’i, (Bayrut: Dar al-
Fikr, n.d), vol.2, Al-Shirazi, Al-Mahzab fi Figh al-Imam al-Shafi’t, (Bayrit: Dar al-Fikr, n.d), vol. 2,
etc., for non-classical text, refer to ‘Abd al-Karim Zaydan, Al-Mufassal fi Ahkam al-Mar ah wa al-Bayt
al-Muslim fi al-Shari‘ah al-Islamiyyah, (Bayrat: Al-Risalah, 2000), vol. 6, Muhammad Abu Zahrah,
Al-Akhwal al-Shakhsiyyah, (Al-Qahirah: Dar al-Fikr al-°Arabi), Mahmid ‘Al1 Shartawi, Sharh Qdntin
al-Ahwal al-Shakhsiyyah, (Aman: Dar al-Fikr, 2007), Muhammad Yusuf Misa, 4hkam al-Ahwal al-
Shakhsiyyah fi Figh al-Islami, (Al-Qahirah: Dar al-Fikr al-‘Arabi, 1956), Manstr Muhammad,
Dirasah fi Ahkdm al-Usrah fi Figh Islami, (Al-Qahirah: Matba‘ah al-Amanah, 1989), ‘Abd al-Rahman
al-Jazairi, Kitab al- Figh ‘ald al-Mazahib al- Arba ah, (Bayrut: Dar al-Fikr, 1986) vol .4, etc.



family problems such as the increasing rate of divorce cases, cohabitation without
marriage, same-sex marriages, family dysfunctions and domestic violence in most of
the societies.?’ The rise of Western liberal philosophy, with its emphasis on rational
thought, individualism and individual freedom in addition to the impact of
modernisation, globalisation and secularisation are said to be the main factors
mentioned by researchers for these family problems that makes the legal marriage as
sanctioned by religion and government becomes less important.?! To tackle these
issues, there is a need for a good system of governance that addresses prevention,
intervention and rehabilitation strategies.

In Malaysia, studies?? have revealed some of the major emerging trends of

Malaysian families, among others are the increased number of divorce,?® family

20 The transformation of marriage is happening in most societies, for further reading, refer to Rebick,
M., and Ayuni Takeneka, (eds.), The Changing Japanese Family, (London and New York: Routledge,
2006), Hull, K. E., Same — Sex Marriage, The Cultural Politics of Love and Law, (Cambridge:
Cambridge University Press, 2006), Jagger, G., and Wright, C., (eds.), Changing Family Values,
(London and New York: Routledge, 1999), McDonald, P., “Family and Change in the Asia-Pacific
Region: An Overview”, in Jamilah Ariffin and Adeline Louise, (eds.) Family Well-Being: Learning
From the Past for the Betterment in the Future, 2001, 1-10, Ahmad Sarji Abdul Hamid, “Cabaran
Semasa Dalam Membentuk Keluarga Islam Berkualiti” in Keluarga Islam, Kemahiran Keibubapaan
dan Cabaran Semasa, edited by Azrina Sobian, (Petaling Jaya: MPH Group, 2007), 1-14, Jalaludin
Abd Aziz, “Senario Keluarga di Malaysia Masa Kini” in Keluarga Islam, Kemahiran Keibubapaan dan
Cabaran Semasa, edited by Azrina Sobian, (Petaling Jaya: MPH Group, 2007), 15-27, Therborn, G.,
“Is There a Future for the Family”, Public Policy Research, (March — May 2007): 41-46, etc.

2! Dau-Schmidt, et al, “Protecting Families in a Global Economy”, Indiana Journal of Global Legal
Studies, Winter, vol. 13, no.1 (2006): 165-205, Perrons, D., Globalization and Social Change, People
and Place in a Divided World, (London and New York: Routledge, 2004), 22, Rosnah Ismail,
“Changing Family Patterns and Impacts on Adolescents: Role of The Counsellor”, in Family Well-
Being: Learning From the Past for the Betterment in the Future, edited by Jamilah Ariffin and Adeline
Louise, (Skudai: ISI Publication, 2001), 270-271, Noraini Mohd Nor, Work, Family and Well-Being:
Challenges of Contemporary Malaysian Women, 1ITUM, Kuala Lumpur, 2001 at 7, Abdul Ghani
Othman, International Conference on Family Well-Being: Learning From the Past for the Betterment
in the Future, Organised by The Asia Pasific Forum on Families (APFAM), Mandarin Oriental Hotel,
Kuala Lumpur, November 2, 1999.

22 Jamilah Ariffin, “Perubahan-Perubahan Dalam Keluarga Di Malaysia, Suatu Analisis Berlandaskan
Kajian Ilmiah, Jurnal IKIM, vol. 10. no. 1 (2002), Fatimah Saad, “The Family in The 21% Century,
Country Perspective: Malaysia”, The International Family Conference, organised by Ministry of
Women and Family Development, Kuala Lumpur, 25-28 October 2001, Aminah Abdul Rahman,
“Profil Keluarga Di Malaysia Dan Kesannya Kepada Masyarakat” Seminar Institusi Keluarga
Mendepani Cabaran Semasa, organised by Institute of Islamic Understanding Malaysia (IKIM), 26-27
May 2009, Zeenath Kausar, Social Ill in Malaysia, Causes and Remedies, (Kuala Lumpur: I[TUM,
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Future, edited by Jamilah Ariffin and Adeline Louise, (Skudai: ISI Publication, 2001), 13-45, etc.



