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ABSTRACT

This study examines and analyzes the important of the element of good faith and fair
dealing in a hire purchase contract. A hire purchase contract is a contract whereby one
party, called “the owner”, lets goods on “hire” to another party the “hirer”, and agrees
that the hirer may at his own option, return the goods when he no longer needs them
or terminates the hire on completion of the necessary payments agreed in the contract.
Good faith is a principle derived from the rules “pacta sunt servanda” and other legal
rules distinctively and directly related to honesty, fairness and reasonableness. The
application of good faith is determined at a particular time by the standard of honesty,
fairness and reasonableness prevailing in the communities which are considered
appropriate for formulation in new revised legal rules In the 18" century, the concept
of fair dealing is an essential concept supporting an efficient and emerged as a
governing principle applicable to all Common Law contracts. However, later, the
element of good faith was confined mainly to insurance contract. Under the Islamic
law, the element of good faith (f4san) and fair dealing (“4dl) are important and highly
emphasized. Furthermore, in Islam, the moral criteria for the legality of any act and
honesty of a merchant are clearly imposed as a basis of commercial activity. All bad
practices are condemned. One of the conclusion made in this research, is that good
faith and fair dealing are two crucial elements in hire purchase contracts both in the
conventional and Islamic systems. This is because the attributes of honesty,
reasonableness and fairness should be the underlying principles in every distinct hire
purchase contract to connote the notion of “fair dealing” transaction whereby the
contract’s sanctity is performed thus satisfying the demand of the parties in the
contract. The research methodology applied in this research is mainly library research.
However, it also includes field study in the form of interviews with respective officers
of selected banks in Malaysia which offer both Islamic and conventional hire purchase
financing. The law in this research is stated as at 30™ April 2005.
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CHAPTER 1

INTRODUCTION

1.1 GENERAL STATEMENT

In Malaysia, hire purchase financing is one the credit sale facilities which is offered
by the local bank and financial institutions. At present, there are two types of hire
purchase financing which are available in the local market, namely the Conventional
hire purchase financing and the Islamic hire purchase financing. This dissertation aims
to identify the existence and application of the elements of good faith and fair dealing
in both the Islamic and Conventional hire purchase contracts. This research also aims
to highlight the importance of these two elements in hire purchase contracts for the
benefit of the contracting parties.
12 SUMMARY
The first chapter of this dissertation includes discussion the objective of the research,
statement of problem, summary on content of each chapter, hypotheses, literature
review, scope and | limitation of the study and research methodology which
concentrates on the element of good faith and fair dealing in hire purchase contract
from the Malaysian and Islamic iaw perspectives.

In Chapter Two, the discussion concentrates on the definition, scope and types
of hire purchase contract under the Malaysian Law and the Islamic Law.

In Chapter Three, the discussion focuses on the element of good faith and fair
dealing and its application in general contracts. This chapter also highlights the

significance of disclosure requirement in relation to the element of good faith and fair

dealing.



In Chapter Four, the practical aspects of entering into hire purchase contracts in
Malaysia are analyzed. The discussions comprise both the Islamic hire purchase
perspective and the Conventional practice.

Chapter Five of the dissertation states the observation of the writer on the
implementation of good faith and fair dealing in hire purchase contract. This chapter
also provides the conclusion and suggestions from the writer to improve the present
hire purchase contract in Malaysia in relation to the element of good faith and fair

dealing.

1.3 STATEMENT OF PROBLEM

The legal problem in this study is to observe to what extent the element of good faith

and fair dealing are implemented in hire purchase contracts in Malaysia.

1.4 HYPOTHESES

1. The Conventional hire purchase contract is lack of element of good faith and
fair dealing compared to the Islamic hire purchase contract.

2. The Conventional hire purchase contract can implement the element of good
faith and fair dealing without changing the structure and content of the
transaction.

3. The element of good faith and fair dealing benefits both parties in a hire

purchase contract.



1.5 LITERATURE REVIEW

In all contracts, the elements of good faith and fair dealing are essential to conclude a
fair and just cc;ntract. Unfortunately, they play a limited role in Common Law
contracts. Thus, parties in a contract sometimes claim that they are not dealt with
fairness, honesty and reasonableness as expected. Under the Common Law the
element of good faith and fair dealing is mainly confined to insurance contracts under
the new invented concept known as “uberrimae fidei”.

G.Teubner, in his article, “Legal Irritants: Good Faith in British Law or How
unifying Law Ends Up in New Divergences”,! states that English courts have
marginalized or even rejected the principle of good faith, treating it as a ‘contagious
disease of alien origin’. Thus, it has led to one of the major divisions between the
Civil Law and Common Law Systems. -

Holdsworth, in his book entitled ‘A History of English Law’ % took the view
that it was the Canon Law that inserted into the legal form, the religious and moral
ideas which colored the economic thoughts of all the nations of Europe, and thus
contributed to the enforcement of those high standards of good faith and fair dealing.

In the same book, Holdsworth® highlighted that, by the 18" century, under the
influence of Lord Mansfield, good faith emerged as a governing principle applicable
to all contracts with an express moral content to guide the development of contract
law rather than create piecemeal solutions which appear relatively technical. However,
later on, the position changed and good faith was merely confined to insurance

contracts, which are referred as “uberrimae fidei” contracts.

' [1998] 61 Modern Law Review 11.
? Holdsworth, W.S, 4 history of English Law, Methuen, 1956 at 19-81.
3 .

Ibid.



J.F.0, Connor in his book ‘Good Faith in English Law** defines good faith as the
fundamental principle derived from the rules “pacta sunt servanda” , and other legal
rules, distinctively and directly related to honesty, fairness and reasonableness
prevailing in the community, which are considered appropriate for formulation in new
or revised legal rules.

Chris Willet,’ in his article evoked one question, which seems to be relevant to
all contracts, that is how to understand the connection between good faith and fair
dealing as an organizing principle and issue of contractual justice. He pointed out that
a major question for a modern contract theory is how to justify interference with the
promises, which are made by the parties. This has particular relevance in relation to
consumer contracts. In the classical model, justice lies in the fact that we enforce
what both parties voluntarily agreed to. However, with the consumer law and contract
law are now heavily regulated, how can the application of the principle of laissez faire
be justified? According to the Chris Willet, the application of good faith should be a
concrete rule in consumer contract laws.

Chris Willet in the above article also contended that there is a need for a more
comprehensive moral justification.® According to him, in rationalizing the regulation
of any contractual relationship there are several dimensions, which must be explored.
For example, what are the interests of each of the parties and how should the law
balance these interests? However, a comprehensive view of micro-contractual justice

must take account of the position of the seller/supplier. Indeed, if this has been

* J.F.0,Connor, Good faith in English law, Darmount,1990 at 102.

* Chris Willet, “Good Faith and Consumer Contract Terms” in Good faith in Contract,
concept and context edited by Roger Brownsword, Norma JHird &Geraint Howells,
Ashgate: England, 1999 at 68-89.

¢ Ibid.



forgotten then we are reminded of it by the introduction of good faith as an important
element of the unfairness test in the Unfair Terms and Regulations. Terms used by
sellers and suppliers are subject to a requirement of good faith.

According to Chris Willet,” the focus here is on what a seller or supplier does.
They must act in good faith. If the law asks a contractor to act in good faith the
necessary implication is that failure to meet the standard set by the law involves
something approaching bad faith, or at least something less then good faith. Indeed,
when English lawyers think of good faith they will often think of the sort of honesty
standard involved in the ‘good faith purchaser’ scenario. Here, there is good faith,
unless the purchaser has reasonable grounds to believe that the seller of goods is not
the true owner. The association of good faith with fairly basic standards of propriety
also applies where doctrines such as duress and undue influence are concerned.
Roger Brownsword in his articles entitled ‘Good Faith in Contracts’ 8 observed;

“My own larger view is that we should, if anything, go further-that

consideration of critical morality dictate that it would be rational to

adopt good faith as the cornerstone of a systematic co-operative ethic in

contract”.
He further added that, on the other hand, a gbod faith regime, if carefully prescribed ,
is not an easy target for the negative lobby; and if such a regime can be developed in
insurance contracts (and perhaps also in employment contracts), why not in contracts
more generally?

In the context of the Malaysian law, Nurretina Ahmad Shariff and Zainal Amin

7 s
Ibid.
¥ Revisited (1996) 49 Current Legal Problems 111.



Ayub in their article entitled “Unconscionable contract: The courts’ approach towards

? stated that the law gives relief where there is an active abuse

substantive fairness”,
by one party of his bargaining position vis-a-vis the other party. Such abuse of
bargaining position is dealt with under the doctrines of duress, undue influence, fraud
and misrepresentation, all of which are concerned with the procedural aspects of
contractual fairness. However, outside these doctrines, there are other cases where a
contract may be vitiated. The ones we are concerned with here are on the issue of
unconscionability and unfairness, where the relative position of the party is also
crucial to determine the validity of the contract.
Meanwhile, Shaik Mohd Noor Alam, in his article entitled “ Implying Good
Faith in Contract: Some recent De,velopmen‘fs”,10 took the view that the Malaysian
Contract Act 1950, is similar to the Common Law, whereby it has no explicit
provision for good faith or unconscionability. Nonetheless, in the writer observation
the Malaysian courts have shown some judicial activism in going beyond the
Common Law, insisting on good faith in contractual dealings. To highlight this issue,
the writer refers to two Malaysian cases, Perbadanan Kemajuan Ekonomi Negeri
Johor v Lim Shee Pin & Anor Sdn Bhd'' and Ho Shee Jan v Stephens Property Sdn
Bhd .
Under the Malaysian Hire Purchase Act (HPA) 1967, a misrepresentation
could be made either orally or in writing, and could be made either by the owner,

dealer or any person acting on their behalf. Where such a misrepresentation has been

made “in the course of negotiations leading to the entering of a hire purchase

°[2003] 4 MLJ clxv.
11199313 CLJ xii.
'111986] IMLJ 184
1211986] 2 MLLJ 43.
B Sect. 8(1).



agreement” by any one of the above mentioned persons, the Act provides that the hirer

may, if he so desires-

(a8  as against the owner, rescind the agreement

(b)  as against the person who made the misrepresentation or his principal take an
action in damages

The HPA 1967 also provides that any provision in the hire purchase agreement
or any other document purporting to exclude, limit or modify the effect of the above
or to preclude any right of action “shall be void”.'*

Under the Islamic law, the principle of “cavear emptor”, which is one, the
hallmark principle under the Common Law is not acceptable. Dr.Mohd Ali Baharum
in his book entitled ‘Misrepresentation: A study of English and Islamic Contract
Law’," elucidates that non-disclosure, which is known in Islamic law as “katman”, in
a situation where disclosure is required by law, is one of the ways in which
misrepresentation can operate. Non-disclosure or reticence concerning a matter in

such a case may have the same effect as representation of its non-existence. The

Islamic law also requires the disclosure of known defects.

1.6 SCOPES AND LIMITATION OF STUDY

This research concentrates on the elements of good faith and fair dealing in the hire
purchase contracts with references to the Malaysian and Islamic law perspectives. It is

also important to state that the laws stated in this dissertation are as at April 2005.

14 gect. 8(2).
15 Mohd. Ali Baharum, Misrepresentation: a study of English and Islamic contract, Al-
Rahmaniah,1988 at 118.



1.7 RESEARCH METHODOLOGY
The research methodology applied in this dissertation is mainly library research.
However, it also includes some field work in the form of interviews with respective

officers of selected banks in Malaysia which offer Islamic and Conventional hire

purchase financing.




CHAPTER 2

HIRE PURCHASE CONTRACT UNDER THE
MALAYSIAN LAW AND THE ISLAMIC LAW

2.1 INTRODUCTION

Hire purchase contracts were developed in England anci Wales towards the end of the
nineteenth century, and strikingly develop in the twentieth century.! It is impossible
to understand the reason for their existence without appreciating the legal context,
which already existed.!” Obviously, at that time there was a need for a form of
contract for the sale of goods on credit.!® Situations occurred when customers wanted
to buy on credit and financiers who were willing to supply the credit wanted a security.
Meanwhile, the seller also would like to reserve some security on the goods.

It always happens; there is a possibility that a seller sells the goods to a third
party without notice to the owner. Even though the seller has reserved the property in
the goods, the Sale of Goods Act 1895, enables a person who has ‘bought or agreed
to buy goods’ to pass a good title to a third party. Thus, it defeats the purpose of the
transaction. Another obvious reason is that the method of achieving the desired result,
which was not for the seller to sell and deliver the goods outright to the buyer, but to
require the buyer to grant him a mortgage, or charge, or a right to repossess the goods

in the event the buyer, fails to pay the installments. Under the Common Law, it was

16 Audrey L.Diamond, Introduction to hire purchase law, Butterworths: London, 1971 at 9.
1 Hector L.,Mac Queen,] N,Adam& P.S, Atiyah, The sale of goods, 10® Edition, Pearson
Education : England, 2001 at 15.

18 See Diamond, n.16, at 10. Since World War II, hire purchase has expanded greatly and
today the outstanding hire purchase (and credit-sale) debt in Britain is estimated as more
than one thousand million pound. It is used not only for consumer goods but also for
commercial and industrial financing.

¥ Sect. 25 (1).



possible to create a charge of this nature of goods, which would be binding even on
third parties. Most probably, a legal arrangement of this nature would still have been
covered the Sale of Goods Act 1895.

The whole essence of this scheme is that one person, the buyer, should have the
possession of the goods and be entitled to the use of them as though he were the
owner, while another person, the financier, should actually have a charge or mortgage
on the goods. Now, this kind of transaction is one, which is frowned upon by the law
because third parties may be induced to do business with, or give credit to the buyer in
the belief that he is the unencumbered owner of the goods in question. And if the
buyer becomes insolvent, they will then find the financier has a prior claim to the
goods. It is generally thought to be that the financier should be able to do this unless .
he has in some way publicized his transaction with the buyer.

The contract of hire purchase was the answer to this problem and the House of
Lords in two watershed cases upheld its efficacy in 1895. The first case, Helby v
Matthews * gave birth to the modern hire purchase agreement. The facts of the case
is the owner of a piano agreed to let it on hire, the hirer to pay a rent by monthly
installments on a terms that the hirer might terminate the hiring by delivering up the
piano to the owner, he remaining liable for all arrears of hire also that if the hirer
should punctually pay all the monthly installments, the piano should belong to the
hirer until such full payment, the piano should continue the sole property of the owner.
The hirer received the piano, paid a few installments, and pledged it with a
pawnbroker as security for an advance. It was held that the buyer or the hirer could

not dispose the goods to a third party (pawnbroker) without contravening the

2 [1895] AC 471.
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agreement. Thus, the sellér’s or owner’s security was fully protected until the full
payment had been made.

Of greater significance perhaps was the second case, McEntire v Crossley, !
by an agreement in writing the ‘owners or lessors” of a gas-engine agreed to let to the
lessee, the engine at a rent to be paid by installments. It was agreed that, upon
payment in full the agreement to be end become the property of the lessee, but until
payment in full to remain the sole and absolute property of the lessors. It was also
agreed that in case of failure to pay of the installments or if the lessee should become
bankrupt, the lessors might elect either to recover the full balance or to resume
possession of the engine and sell it. In this case, the lessee paid the first installment
and the engine was placed on his premises. While it was still there he became
bankrupt, some installrhents being overdue. The House of Lords ruled that upon the
true construction of the agreement of the property in the engine never passed to the
lessee but remained in the lessors.

The outcome of these difficulties was a search for a legal form of sale, which
enable the seller to retain security in the goods and which also give protection against
bona fide purchasers from the buyer.

From the decision of the two cases, it is a clear that the owner maintains the
title with him and could safely hire the goods or equipments to the hirer without
bearing the risk of losing the title to a third party in the case of wrongful or innocent
sale of the goods to an innocent third party.* Thus, this fundamental principle of hire

purchase had been adopted in our local Hire-Purchase Act up till now. Hire Purchase

?111895] AC 457.

22 Wu Min Aun & Beatrix Vohrah, The commercial law of Malaysia, 2™ Edition, Longman:
Selangor, 2003 at 258.
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