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ABSTRACT

This study discusses the freedom of navigation on the high seas. Many problems exist
that jeopardise the safety of maritime navigation in this zone. The concept of freedom
of navigation on the high seas emerged under the rules of international customary law
and was further organised under conventional law. Therefore, no State can claim any
part of the high seas as its territorial sea. This principle was adopted in the 1958
Geneva Convention on the High Seas and also in the 1982 Convention on the Law of
the Sea (UNCLOS). The right of navigation essentially stipulates that every State
whether coastal or land-locked has the right to sail. Freedom of navigation has always
been threatened due to numerous aggressions, attacks and killings as a result of piracy
and slave trading to name but two reasons, which in turn threatens the security of the
States where they interfere. The danger has increased in the beginning of the twentieth
century with the development of international trade and maritime transportation.
Many crimes have emerged, example of which include maritime terrorism, drug
trafficking, smuggling of migrants and the use of weapons of mass destruction against
many vessels including commercial, military and touristic vessels. In contrast,
exclusive jurisdiction of the flag State is not sufficient to combat these crimes. In
addition, it must be through a cooperation of international community that these
crimes can be minimised in order to guarantee the safety of maritime navigation on
the high seas. This can only be brought about through the many efforts of combating
and punishment. The high seas are considered a sensitive area and therefore the
UNCLOS has reserved them only for peaceful purposes.



Coud) dos

W) G B 5 Sl 5 ) el 3 Y & Al sds fl
3 <las y b Al 3,8y g~ 5,50 e SO ud ikl ods 3 4 )
e sl Ol Wy Y SV al et L Ll Ol ael ) 05 OLas]
S LY a2l 3 Tl s dazel 05 5 e BY) Lol ) Lol
S UNCLOS o5 o 5 1982 sl i 056 i) ¢ 1958
g sl 093 Ay I Osenze = Sl Jlel 3 4=l 250 4 > 0B
o JE L OLN eds diay JEY) & OB ade L adole e o Al dgs O
U g8 b Y 5 e @) Jlesh ol 8 5 8y o o Dol Y15 o
ros il 08 allas 3wl T el 5 el Al (3 el o e ad
L by ol 20 o bt o 5135) (ol 2V 5 &gl 8l shos
8 bl ) BLoYL ol ¢y el gl Y ol Gl YU ey
Al 5 8 Sl o) i) e o sl AL G LB Jlenie) 5 & 5
Ve ol A oda il eadl e 30 el Wps a5 050 A | VS
@ o WLl Ol g o5& ol jlas) e ) 8 i g Ol e
OB Cricuy W 5 Qliadl 5 20U Jlt 3 5 ped) 2SS D e jledl LUl
1982 sl Jlul 056 a3Lis| o 87 i 1 als d diaie o el el dibais

ogs i) o) 2O dakis Lghad Las pgo wS7



APPROVAL PAGE

| certify that | have supervised and read this study and that in my opinion it conforms
to acceptable standards of scholarly presentation and is fully adequate, in scope and
quality, as a dissertation for the degree of Master of Comparative Laws.

Mohd Hisham Mohd Kamal
Supervisor

| certify that | read this study and that in my opinion it conforms to acceptable
standards of scholarly presentation and is fully adequate, in scope and quality, as a
dissertation for the degree of Master of Comparative Laws.

Abdul Ghafur Hamid
Internal Examiner

This dissertation was submitted to the Department of Islamic Law and is accepted as a
fulfilment of the requirement for the degree of Master of Comparative Laws.

Mohd Hisham Mohd Kamal
Head, Department of Islamic

Law

This dissertation was submitted to the Ahmad Ibrahim Kulliyyah of Laws and is
accepted as a fulfilment of the requirement for the degree of Master of Comparative
Laws.

Hunud Abia Kadouf
Dean, Ahmad Ibrahim
Kulliyyah of Laws



DECLARATION

| hereby declare that this dissertation is the result of my own investigations, except
where otherwise stated. | also declare that it has not been previously or concurrently

submitted as a whole for any other degrees at IIUM or other institutions.

Adel Bitam

SIgNature .......coevviiiiiiiii e, Date.....cooovviiiiiiiii e,



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

DECLARATION OF COPYRIGHT AND AFFIRMATION
OF FAIR USE OF UNPUBLISHED RESEARCH

Copyright © 2013 by Adel Bitam. All rights reserved.

FREEDOM OF NAVIGATION AND COMBATING ILLEGAL ACTIVITIES
ON THE HIGH SEAS FOR SAFERTY OF MARITIME NAVIGATION

| hereby affirm that The International Islamic University Malaysia (11UM) holds all
rights in the copyright of this Work and henceforth any reproduction or use in any
form or by means whatsoever is prohibited without the written consent of IITUM. No
part of this unpublished research may be reproduced, stored in a retrieval system, or
transmitted, in any form or by means, electronics, mechanical, photocopying,

recording or otherwise without prior written permission of the copyright holder.

Affirmed by Adel Bitam

Signature Date

Vi




The thesis is dedicated to
The memory of My Father LAALA BITAM (1930-2002)
To My Beloved Mother BADDA ZAIM
To My Beloved Wife
ABIR RIMA DOUKARI

Vii



ACKNOWLEDGEMENTS

In the name of Allah, Most Gracious and Most Merciful, Praise be to Allah (s.w.t.)
and peace be upon the Prophet Muh ammad (s.a.w.), his family, his companions.

I must thank all those who have helped me, in one way or another, to write this
thesis, without whom the work would have been less pleasant and far more difficult to
complete.

I would like to express my deep thanks to Associate Professor Dr. Mohd
Hisham Mohd Kamal, for his direction, insightful comments and suggestions which
proved very helpful for the formation of the final version of this thesis. I owe much
gratitude for his valuable guidance, encouragement and contributions throughout this
research.

Many thanks are due to my family for their continuous encouragement and
support. My special dedication to my beloved mother Madam Zaim Badda and to my
lovely brothers Baha eddine, Madjid, Ferhat, Hocine, Said, Kamal, Kadour, Hamoudi,
Ali, and my sisters Katiba and Tounsia. | am very grateful for the support and
contributions and thank them very much for their assistances.

In addition, | can only offer my gratitude and thanks to my wife Doukari Abir
Rima for her relentless efforts and moral support for the successful completion of this
work.

| extend my sincere gratitude to all my lecturers of the Faculty of Law who
taught me and helped me during my studies.

In a few words, | appreciate all your support, guidance and love. May Allah
accept all of you and I wish Almighty Allah to shelter you in His vast mercy.

viii



TABLE OF CONTENTS

ADSTTACT ...t s i
ADSEFACE TN ATADIC ...ttt sre e e e i
APPIOVAL PAGE... ..ottt et nna e e iv
DECIAratioN PAGE ......eeiviiieiiieiiie ittt nae s e e v
(000 0)Y 0| ¢ 0= To TSRS vi
=T [ o= 1 o] o [OOSR vii
ACKNOWIEAGEMENTS ...ttt eres Viii
TS 0] O TSP X
LSt OF TTRALIES. ....evveiiitiite sttt ettt bbb ens Xi
LiSt OF ADDIEVIATION ....coiiiie et e Xii
CHAPTER ONE: OVERVIEW OF THE STUDY .....cocoiiiiiiiinenseneeeeee, 1
1.1 INEFOTUCTION ...ttt 1
1.2 Statement of Problem ... 2
1.3 Objectives of the ReSearch............cccooveviiieiiciccc e, 3
1.4 HYPOTNESIS ... 4
1.5 LIterature REVIEW......ccoiiiiiiieiiiieieie ettt 4
1.6 Scope and Limitations of the Study ..........ccooeiiiiiiiiiiees 9
1.7 Research Methodology.........cccuevviieiieiiiie e 9
1.8 Outline of the Chapters ..o 9
CHAPTER TWO: FREEDOM OF NAVIGATION ON THE HIGH SEAS ...11
2.1 Meaning of Freedom of Navigation...........ccooevieiineninineseceseeeens 11
2.2 Nationality of ShIPS.......cccoiiiiiiiiiic e 16
2.2.1 GENUINE LINK..ciiiiiiiiieiiee e 19
2.3 Duties of Flag StatesS ........cccvevviiiiiiieeiie s 25
2.3.1 Safety of Maritime Navigation ...........ccccceoeveiinenienieneceseeeees 25
2.3.2 Seaworthingss Of SHIPS .....c.ccoveiiiiic i 27
2.3.3 Prevention and Punishment of Crimes.........cccccovvviveieiievvenene 28
2.4 Jurisdiction of the Flag State...........ccovveiiiiiii i 31
2.4.1 Deficiencies of the Flag State’s Jurisdiction............cccccvvvvennenen. 35
2.4.2 Exceptions to the Flag State’s Jurisdiction ..............ccooevvrvinennen. 36
2.5 The Universal JUFISAICTION ........cceoieiieiieie e 44
2.5.1 International CrimeS.........ooeiieriniieiiee e 46
2.6 CONCIUSION. .....coiiiii ettt e sre e e e nne s 49
CHAPTER THREE: SUPPRESSING OF MARITIME TERRORISM ON THE
HIGH SEAS. ...ttt r e te e nes 51
3.1 Definitions of Terrorism in International Law...........ccccoccevivevvereinennnnn 51
3.2 Emergence of Maritime TerroriSmM.........ccceeveeiiiienie i 56
3.3 Nature of Maritime TerrOriSM.......ccoiveiverieieereeie e e ee e see e 56
3.3.1 Maritime Terrorism and Piracy........ccccccevveiiieiiiesieesie e 58
3.4 Terrorism in International and Domestic LawW .........cccccvevvvveiveiesnennnnn 60
3.5 International Agreements for the Suppression of Terrorism.................. 61



3.6 The 1988 Convention for the Suppression of Unlawful Acts against

the Safety of Maritime Navigation and the 2005 SUA Protocol ................. 63
3.7 The United Nations Resolutions for the Suppression of Terrorism....... 66
3.7.1 The UNSC Resolution 1368 ..........cccoveeririineeieiie e 67
3.7.2 The UNSC ResSolIUtion 1373 ......cccocviiiirinieieie e 68
3.8 Practice of the United States against Maritime Terrorism..................... 70
3.8.1 Proliferation Security Initiative (PSI) .......cccoovevviiiiiececie e, 71
3.9 Terrorism and Violation of Human Rights ..........ccccccoiiiiiiiiiiiiiien 74
3.9.1 The Islamic View 0N TerTOriSM ........cccuvuriereerenenie e 76
3.10 CONCIUSTON. ...ttt ettt bbb nae s 80
CHAPTER FOUR: DRUG TRAFFICKING ON THE HIGH SEAS............... 82
4.1 Drugs: Definition, Origin and Consequences of its Abuse..................... 82
4.2 Distribution of HICIt DIUQS.......coiviiieiiecieccie e 85
4.3 International Agreements in Combating Drug Trafficking.................... 87
4.3.1 US-UK Bilateral Practice on Smuggling ........ccccccvevvevivieivennnnnn, 88
4.3.2 The 1982 United Nations Convention on the Law of the Sea
(UNCLOS) ..ottt 90
4.3.3 The 1988 United Nations Convention Against Illicit Traffic in
Narcotic Drugs and Psychotropic Substances..........ccccocvvvveiieiiieennnnns 90
4.3.4 The 1990 Spanish-Italian Treaty to Combat Illicit Drug
Trafficking @t SEa.........ccovviiiieiie e 92
4.3.5 The 1995 Council of Europe Agreement on Illicit Traffic by
LT PR URTOPR PP OPR 94
4.4 Drugs From ISIamic PerspectiVves..........ccocuvevirieieienenene s 95
4.5 CONCIUSTON. ...ttt 99
CHAPTER FIVE: THE RIGHT OF VISIT ON THE HIGH SEAS................. 100
5.1 The Meaning of the Right of ViSit..........ccooviiiiiiiies 100
5.2 The Right of Visit in International Law............ccccccevveeiieiincvie e 102
5.2.1 The Right of Visit under the 1982 United Nations Convention on
Law of the Sea (UNCLOS) ... 102

5.2.2 The Right of Visit under the Protocol 2005 of the 1988 Convention
for the Suppression of Unlawful Acts against Safety of Maritime

NaVIgation (SUA) ....ovieieiiiieeee e 104
5.3 The Right of Visit and Search Distinguished from the Right of
APPIOACI ... 105
5.4 Ships That Must Be VISIed .........cccovevieiiiiiiiece e 105
5.5 Types of Authorised Enforcement on the High Seas..........cccccceevvvenee. 106
5.5.1 THE AITESE ..ot 106
5.5.2 The USE OF FOICE.....cviiieiieieceee e 107
5.6 The Right of Visit and the Mavy Marmara Case..........cccccevvvvevveiiveennnns 109
5.7 CONCIUSION. .....oiiiiiecie st te e esne e sneenne s 110
CHAPTER SIX:CONCLUSION AND RECOMMENDATIONS ........ccccvue. 112
BIBLIOGRAPHY ...ttt st 114



LIST OF CASES

Grand Prince (Belize v. Fr.), 125 I.L.R. 273 (Int'l Trib. L. Sea 2001).

Lauritzen v. Larsen 345 U.S. 571, 584 (1953).

Lotus case (France v Turkey) [1927] P.C.1.J. (ser. A) No. 10.

Lucky Star [1963]2 ILM 343.

Maersk Dubai [1997]34 W.C.B. (2d) 168.

Marino Garcia 679 F.2d 1373 (11th Cir. 1982).

Molvan v. Attorney-General for Palestine (Asya case), [1948] App. Cas. 351 (P.C).
Muscat Dhows [1916] Hague Ct. Rep. at 93.

M/V Saiga (No. 2) (Saint Vincent and the Grenadines v. Guinea), International
Tribunal for the Law of the Sea [1999].
<http://www.itlos.org/fileadmin/itlos/documents/cases/case_no2/merits/Judgment.01.07.9
9.E.pdf>. (accessed on 12 September, 2012).

Myth of Ecurie [1989] A.M.C. 661.

Nicaragua v.United States of America[1986] 1.C.J Rep 14 at 55.

Nottebohm case (Liechtenstein v. Guatemala) [1955] I.C.J. Rep 4. No. 18.

Pamuk a.o., on 27 Sept. 2001, Tribunal di Crotone cited in RDI (2001), at 1155.

Xi


http://www.itlos.org/fileadmin/itlos/documents/cases/case_no2/merits/Judgment.01.07.99.E.pdf
http://www.itlos.org/fileadmin/itlos/documents/cases/case_no2/merits/Judgment.01.07.99.E.pdf

LIST OF TREATIES

Arab Convention on the Suppression of Terrorism (1999).

Convention for the Suppression of Unlawful Acts against the Safety of Maritime
Navigation (1988).

Convention of the Organisation of Islamic Cooperation on Combating International
Terrorism (1999).

Convention on Narcotic Drugs (1961).

Convention on the International Regulation for Prevention of Collision at Sea
(COLREGS 1972).

Europe Convention on the Prevention of Terrorism, (Warsaw 2005).

Geneva Convention on the High Seas (1958).

International Convention for the Safety of Life at Sea, (SOLAS Convention 1974).
International Convention on Load Lines (1966).

Spanish-Italian Treaty to Combat Illicit DrugTrafficking at Sea (1990).

United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic
Substances (1988).

United Nations Convention of Psychotropic Substances (1971).

United Nations Convention on the Law of the Sea, (UNCLOS 1982).

xii



ASG

AU

BCN

CE
COLREGS

CTC
ECCP
Ed
ENHR
EU

ICC
ICCPR
ICESCR

ICJ

ILC

ILO

IMO
ITLOS
ITU

LAS
MARPOL

MLJ
n.

n.d.
no.

n.p
NATO
OAS
oIC
OSCE
PCIJ
PSI
RFO
SCO
SOLAS
SUA

UN
UNCCROS

LIST OF ABBREVIATIONS

Abu Sayyaf Group

African Union

Biological Chemical Nuclear

Council of Europe

Convention on the International Regulation for Prevention of
Collision at Sea

Counter Terrorism Committee

European Committee Crime Problem

Edition

European Nation Human Rights

European Union

International Criminal Court

International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural
Rights

International Court of Justice

International Law Commission

International Labour Organisation

International Maritime Organisation

International Tribunal for the Law of the Sea

International Telecommunication Union

League of Arab States

International Convention on the Prevention of Pollution from
Ships

Malaysian Law Journal

note

no date

number

no page

North Atlantic Treaty Organisation

Organisation of American States

Organisation of Islamic Cooperation

Organisation of Security and Cooperation in Europe

Permanent Court of International Justice

Proliferation Security Initiative

Regional Fisheries Organisation

Shanghai Cooperation Organisation

International Convention for the Safety of Life at Sea
Convention on the Suppression of Unlawful Acts against the
Safety Maritime Navigation

United Nations

United Nations Convention on Conditions for Registration of
Ships

Xiii



UNCLOS United Nations Convention on the Law of the Sea

UNDCP United Nations International Drug Control Programme
UK United Kingdom

USA United States of America

UNSC United Nations Security Council

USCG United States Coast Guards

VBSS Visit Board Search Seizure

Vol. Volume

WMD Weapons of Mass Destruction

Xiv



CHAPTER ONE

OVERVIEW OF THE STUDY

1.1 INTRODUCTION

Freedom of navigation is among the oldest practices and principles recognised by
international law. The high seas have traditionally been characterised by the
dominance of the principles of freedom of navigation and the exclusive jurisdiction of
the flag State.® It is clear that all ships enjoying freedom of navigation should be
subject exclusively to the jurisdiction of the flag State. This matter is stated under
article 92 of the United Nations Convention on the Law of the Sea (UNCLOS).
Historically, in his Mare Liberum (Freedom of the Seas is Common to all States)
published in 1609, Grotius effectively stated two principles; firstly, that the high seas
could not be the object of either private or state possession, and secondly, that the
right to use the high seas is awarded to all States.? Grotius’ concept of freedom of
navigation on the high seas remained largely in place until the early twentieth century,
where the usage of navigation became problematic among States due to the increase in
maritime trade and the advance of technology in the exploitation of ocean resources.?
The freedom of navigation is the first of listed freedoms in Article 2 of the Geneva
Convention on the High Seas and in Article 87 of the 1982 United Nations

Convention on the Law of the Sea.*

! R.R. Churchill & A.V. Lowe, The Law of the Sea, (Juris Publishing, 3rd edition, 1999), 204-205.

2 lan Brownlie, Principles of Public International Law, (Oxford, 7th edition, 2008), 225; Rosemary
Gail Rayfuse, Non-Flag State Enforcement in High Seas Fisheries, (Martinus Nijhoff Publishers,
2004), 19.

® David Garfield Wilson, “Interdiction on the High Seas: the Role and Authority of a Master in the
Boarding and Searching of his Ship by Foreign Warships™, Naval Law Review, vol. 55, (2008), 163.

* Article 2 of the 1958 Geneva Convention and article 87 of the 1982 Convention on the Law of the
Sea.



In actuality, the principle of the freedom of navigation is unsafe due to the
violations and aggressions committed on the high seas. From this standpoint, one may
find numerous international conventions established to protect the high seas from
various crimes, among them the 1988 Convention for the Suppression of the Unlawful
Acts against the Safety of Maritime Navigation. In essence, the freedom of navigation
faces extreme challenges on the high seas especially with increased shipping; the
danger has increased due to crimes such as slave trading, terrorism, illegal trafficking
of drugs, proliferation of weapons of mass destruction and human trafficking.

The present dissertation consists of an attempt to conduct a thorough study on
the freedom of navigation on the high seas and various crimes that threaten the
principles of navigation and whether the international community will agree on the

applicability of the principle of universality in light of the aforementioned crimes.

1.2 STATEMENT OF PROBLEM

As the high seas are open to all mankind, the oceans are considered a shared heritage.
Nowadays, freedom of navigation is becoming increasingly unsafe due to maritime
crimes that threaten the freedom of navigation. In order to tackle this issue, the
application of universal jurisdiction is needed. Piracy is the only crime that falls under
this principle of universality. Despite this, this paper argues that crimes such as
terrorism, drug trafficking, slave trade and other heinous deeds should also fall under
the principle of universality. The framework of this study is how the international
community ought to collaborate together in order to reduce problems in this sensitive
area by applying universal jurisdiction over the aforementioned crimes. In this regard,

the questions that arise are:



1. What are the problems and challenges of the freedom of navigation faced
by States on the high seas?

2. Does the 1982 Convention on the Law of the Sea control all aspects and
issues of the high seas?

3. How can the international community form solutions to illicit activities on
the high seas by providing more security to this area?

4. Does the regime of the high seas require a measure of control and
enforcement concerning terrorism, slave trade, illegal immigration and
trafficking of narcotic drugs, or does this regime need extended

jurisdiction regarding such crimes?

1.3 OBJECTIVES OF THE RESEARCH
This study focuses on the regulations of the high seas and the actual crimes which
occur in this important zone. The objective of this study is to cast light on the future of
the high seas while touching on how to promote freedom in the high seas. More
specifically, this research is based on the customary international law, the
international conventions, and agreements in solving illegal activities on the high seas.
The high seas zone is a rather important area that is regulated by both the 1982 United
Nations Convention on the Law of the Sea and the 1958 High Seas Convention.
Likewise, this study casts light on the Islamic perspective on this matter, and identifies
the treatments established from an Islamic view for each particular crime.
The main objectives of the study are as follows:

1. To identify the category of international crimes and whether States possess

jurisdiction to punish the offenders.



2. To analyse the 1958 High Seas Convention, the 1982 United Nations
Convention on the Law of the Sea, the rules of customary international
law and any other international convention related to crimes committed on
the high seas.

3. To examine the efforts of the international community in protecting the

high seas and assuming the freedom of navigation.

1.4 HYPOTHESIS
The dissertation hereby hypothesises the following:

1. The existing regulatory framework does not adequately guarantee the
freedom of navigation on the high seas, thereby leading to high numbers
of crimes being committed on the high seas.

2. The cooperation of all states is necessary to reduce the amount of crimes

being committed on the high seas.

15 LITERATURE REVIEW

There are many considerable books and articles written on the subject of the universal
jurisdiction in international law. Most books and articles discuss the principle of
universality on piracy as a historical crime committed on the high seas, but they fail to
address maritime terrorism and drug trafficking as severe crimes committed on the
high seas and the requisite protections of the universal jurisdiction in order to
eliminate such threats. The crimes necessitate the imposition of the principle of the
universal jurisdiction on the high seas by introducing methods for combating and

punishing such crimes.



R.R. Churchill and A.V. Lowe, in their book, The Law of the Sea,” discussed
jurisdiction on the high seas, where the flag State holds the exclusive right to exercise
legislative and enforcement jurisdiction over its ships on the high seas. However, they
did not discuss whether the high seas were in need of universal jurisdiction over
various crimes committed in the said area. This lacuna in their research justifies the
current research.

E.D. Brown, in his book, The International Law of the Sea,® discussed the
various crimes which jeopardise the principle of freedom of navigation on the high
seas. The problem which arises here is how to eliminate the constraints on the
principle of freedom of navigation on the high seas in accordance with jurisdiction.
The dissertation aims to fill this gap through the course of the study.

Abdul Ghafur Hamid @ Khin Maung Sein, in his book, Public International
Law,’ discussed universal jurisdiction, and asserted that only piracy has this privilege
of universality in international law. The problem, however, is that many crimes in the
high seas should also be subjected to universal jurisdiction. Nevertheless, there is no
discussion about the universal jurisdiction for handling the issues of drug trafficking
and maritime terrorism.

Rosemary Gail Rayfuse, in her book, Non-Flag State Enforcement in High
Seas Fisheries,® discussed the flag States’ enforcement on the high seas as a matter of
necessity. In addition, she only mentioned the five crimes embodied under article 110

of the UNCLOS against which other States have the right to interfere on the high

® R.R. Churchill & A.V. Lowe, The law of the Sea, (Juris Publishing, 3rd edition, 1999), 208-209.

¢ E.D. Brown, The International Law of the Sea, vol. 1, (Dartmouth Publishing Company, 1994), 293-
294.

" Abdul Ghafur Hamid @ Khin Maung Sein, Public International Law: A Practical Approach, (Pearson
Prentice Hall, 2006), 341.

® Rosemary Gail Rayfuse, Non—Flag State Enforcement in High Seas Fisheries, (Martinus Nijhoff
Publishers, 2004), 52.



seas. However, she failed to mention the principle of universal jurisdiction over such
crimes being committed on the high seas.

Tim Hiller, in his book, Principles of Public International Law,® discussed the
status of the flag State, as having the exclusive right to exercise legislative and
enforcement jurisdiction over its ships on the high seas. He noted that the flag State’s
jurisdiction is not absolute. There are several exceptions in which other states share
legislative or enforcement jurisdiction over the ships. In this regard, he neglected the
universal jurisdiction as a substitute for the purpose of punishment and enforcement
over many crimes on the high seas.

Helmut Tuerk, in his book, Reflection on the Contemporary Law of the Sea,'°
opined that the principle of universal jurisdiction is awarded solely to the crime of
piracy, while others crimes were framed by different principles. Helmut failed to
specify the offences committed in the high seas zone. In addition, he discussed piracy
as an exception which international law permits the right of visit against piracy on the
high seas.

Debra Doby, in her article, ‘‘Piracy Jure Gentium: The Jurisdictional Conflict
of the High Seas and Territorial Waters**,** discussed the status of piracy in territorial
waters and in international water in accordance with universal jurisdiction. She
focused on how to pursue, board, arrest and prosecute pirates inside a state’s territorial
waters. She did not discuss the universal jurisdiction as a principle matter in

combating maritime terrorism and drug trafficking on the high seas.

° Timothy Hillier, Principles of Public International Law, (Cavendish Publishing Limited, 2nd edition,
1999), 205.

19 Helmut Tuerk, Reflection on the Contemporary Law of the Sea, (Martinus Nijhoff Publishers, 2012),
79-81.

' Debra Doby, “Piracy Jure Gentium: The Jurisdictional Conflict of the High Seas and Territorial
Waters”, Journal of Maritime Law & Commerce, vol. 41, (2010), 561.



Luis Benavides, in his article, ““The Universal Jurisdiction Principle: Nature
and Scope’’,* discussed the exercise of the universal jurisdiction as an exception to
international law. He noted however that the application of universal jurisdiction is
limited to a number of international crimes.

Efthymios Papastavridis, in his article, ‘Enforcement Jurisdiction in the
Mediterranean Sea: Illicit Activities and the role of Law on the High Seas’’**
discussed the assertion of enforcement jurisdiction over illicit activities on the high
seas of the Mediterranean Sea. These crimes effectively merit such enforcement
jurisdiction in international law. Papastavridis specified the Mediterranean Sea as
meriting such enforcement jurisdiction.

Laura L. Roos, in her article, ‘‘Stateless Vessels and the High Seas Narcotics
Trade: United States Courts deviate from international principles jurisdiction’”,*
discussed stateless vessels on the high seas over which the United States holds the right
of prosecution under extraterritorial jurisdiction. With regards to trafficking of
narcotic drugs on stateless vessels on the high seas, the United States has no
jurisdiction over them in case the crime does not threaten the country. However, the
issue could be dealt with by all States agreeing over the trafficking of drugs travelling
on stateless vessels, thereby rendering it beneath universal jurisdiction everywhere.

Eugene Kontorovich, in his article, ‘“The Define and Punish Clause and the

Limits of Universal Jurisdiction>’,*® discussed piracy and its universal jurisdiction. He

2 Luis Benavides, “The Universal Jurisdiction Principle: Nature and  Scope”,

<http://www.crimeshumanite.be/data/documents/competence_universelle_Anuario_mexicano_de_dere
cho_intern_2001.pdf>. (Accessed on 13 June, 2011).

3 Efthymios Papastavridis, “Enforcement Jurisdiction in the Mediterranean Sea: Illicit Activities and
the Role of Law on the High Seas”, Thelnternational Journal of Marine and Coastal Law, vol. 25,
(2010), 569.

Y Laura L. Roos, “Stateless Vessels and the High Seas Narcotics Trade: United States Courts Deviate
from International Principles of Jurisdiction”, Tulane Maritime Law Journal, vol. 9, (1984), 273.

> Eugene Kontorovich, “The Define and Punish Clause and the Limits of Universal Jurisdiction”,
Northwestern University Law Review, vol. 103, (2009), 149.


http://www.crimeshumanite.be/data/documents/competence_universelle_Anuario_mexicano_de_derecho_intern_2001.pdf
http://www.crimeshumanite.be/data/documents/competence_universelle_Anuario_mexicano_de_derecho_intern_2001.pdf

elaborated that other crimes cannot be imputed to universal jurisdiction, and that
universal jurisdiction is rarely used by nations.

Kenneth C. Randall, in his article, ““Universal Jurisdiction under International
Law”’,*® discussed the principle of universality and how in some cases various
tribunals refer to the principle and in other cases they do not. This research
demonstrates how in many cases States do not exercise the universal jurisdiction.

Anne Bardin, in her article,*“Coastal State's Jurisdiction over Foreign
Vessels™,'" discussed the freedom of navigation and the principle of exclusivity of the
flag State on the high seas as not being absolute, but rather in need of support of
legislative or enforcement jurisdiction of other States alongside that of the flag State.
She failed to mention, however, whether crimes committed on the high seas are in
need of protection through universal jurisdiction.

lan Patrick Barry, in his article, ““The Right of Visit, Search and Seizure of
Foreign Flagged Vessels on the High Seas Pursuant to Customary International Law:
A Defense of the Proliferation Security Initiative’>,*® discussed the principle of
freedom of navigation and its limitations on the high seas in Customary International
Law and Treaties Law. He asserted that there are interdictions of freedom of
navigation which need greater collaboration for security to be assumed for this
principle.

From all the available literature and upon its careful perusal, it can be said that

there is a need for a general approach that can develop a complete understanding of

16 Kenneth C. Randall, “Universal Jurisdiction under International Law”, Texas Law Review, vol. 66,
(1988), 785.

7" Anne Bardin, “Coastal State's Jurisdiction over Foreign Vessels”, Pace International Law Review,
vol. 14, (2002), 27.

'8 Jan Patrick Barry, “The Right of Visit, Search and Seizure of Foreign Flagged Vessels on the High
Seas Pursuant to Customary International Law: A Defense of the Proliferation Security Initiative”,
Hofstra Law Review, vol. 33, (2004), 299.



universal jurisdiction among all scholars, as opposed to focusing on selected aspects.
In the literature referred to above, no mention or reference is made whatsoever to
Islamic law. Moreover, it may be inferred that this is an area which requires further

study.

1.6 SCOPE AND LIMITATIONS OF THE STUDY

The study focuses on the 1982 United Nations Convention on the Law of the Sea and
the 1958 Geneva Convention of High Seas, as well as other international conventions
and court cases relating to the subject. This particular research does not dwell on
offences that are not included as illicit crimes on the high seas, examples being

pollution and illegal fishing.

1.7 RESEARCH METHODOLOGY

The methodology of this research is predominantly qualitative. It performs a content
analysis of international treaties and multilateral conventions as well as bilateral
treaties. The researcher utilises the analytical method to discuss the relationship
between the actual issues on freedom of navigation on the high seas and international
agreements to deal with challenges in the high seas zone. The materials obtained for
the purpose of writing this research are relevant law journals, online articles, law
cases, books, magazines, as well as internet-based and unpublished materials. In

general, library tools are most relevant.

1.8 OUTLINE OF THE CHAPTERS
Chapter One of the dissertation presents an overview of the study, which includes the

statement of the problem, the objective of the research, hypothesis, literature review,



scope and limitations of the study as well as the research methodology used in the
dissertation. Chapter Two discusses the concept of freedom of navigation on the high
seas and its relation to the exclusive jurisdiction of the flag State. It discusses the
challenges facing the freedom of navigation and possible solutions. The chapter then
addresses the exceptions and constraints of the flag State’s jurisdiction on the high
seas and whether the international community can guarantee the freedom of
navigation on the high seas. Chapter Three is a study of terrorism in international law
such as its concept, elements and whether terrorism can be categorised under universal
jurisdiction for punishment. The chapter includes a discussion of terrorism from an
Islamic perspective. In a similar vein, Chapter Four discusses the trafficking of drugs
on the high seas and how States cooperate to restrict this illegal activity. The
trafficking of drugs is also discussed from an Islamic perspective.

Chapter Five highlights the right of visit on the high seas, and whether the
right of visit is the best means of intervention to control vast areas of the oceans. The
dissertation concludes with the proposal of suggestions and recommendations on how

to reduce the number of problems on the high seas.
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