Lisa)ls dselleNagallollze ol

INTERNATIONAL ISLAMIC UNODVERSITY MALXYSIA

FACTORS WHICH PREVENT THE EXECUTION
OF QISAS IN ISLAM

BY:
ABDULLAHI HAJI ABDIRAHMAN

G 9210705
M.C.LL.. 93/94

SUPERVISOR:
PROF. DR. ALA-ED-DIN KHAROFA

KULLIYYAH OF LAWS
INTERNATIONAL ISLAMIC UNIVERISTY

MASTER OF COMPARATIVE LAW PROGRAMME



TABLE OF CONTENTS

INTRODUCTION

CHAPTER 1 : FACTORS PERTINENT TO MURDERER

1.1 QUASI INTENTIONAL KILLING.
1.1.1 Punishment For Quasi Intentional Killing.
1.2 UNINTENTIONAL KILLING .
1.2.1 Punishment For Unintentional Killing.
1.3 KILLING EMANATING FROM SELF-DEFENCE
1.4 KILLING DUE TO DEFENDING OF PROPERTY.
1.5 KILLING DUE TO DEFENDING OF FAMILY HONOUR.
1.6 KILLING AS A RESULT OF PROMOTING (ENJOINING} GOOD AND
PREVENTING EVIL.
1.7 PRE-EMPTIVE KILLING.
1.7.1 Causing death by poison.
1.7.2 Causing death by starvation.

1.7.3 Causing death by false testimony.

CHAPTER TWO : FACTORS RELATED TO MURDER

2.1 THE EXISTENCE OF BLOQGD RELATIONSHIP.
2.2 UNAVAILABILITY OF EQUALTIY.

2.2.1 Unavailability of Equality in Freedom.

B2

2.3 Factors Related To Gender.

2.2.4 Killing A Group for An Individual.



GCHAPTER _THREE: FACTORS WITH REGARDS TO MURDERER

3.1 MATURITY
3.2  SANITY
3.2.1 Permanent Insanity
3.2.2 Temporary Insantiy
3.3 CHOICE

3.4 CONSENT OF THE VICTIM

CHAPTHER _FOUR : FACTORS PREVENTING THE IMPLEMENTATION

OF QISAS AFTER CONVICTION

4.1 PARDONING THE OFFENDER
4.1.1 What Constitutes Pardoning of An Offender.
4.1.2 Who Quality To Pardon An Offender.

4.1.3 Whether The Victim Can Pardon His Killer.

4.2 RECONCILIATTON



ACKNOWLEDGEMENT

Praise be to Allah Lhe sustainer and cherisher. And let
peace he upon his prophets who has led us to the right path.
I would very much like to express my gratitude and appreciation
to my lectuere and supervisor Prof. Dr. Ala Ei-Din, from whose
vast knowledge T benefited alot.

And convey my thanks to Bro. Mustapha Abdul Karim, who has
spent much time revising the paper,

And 1 also convey my compliments to my beloved parents and
wife who have a sources of inspiration to me.

And lastly, I would like tothank all those'who has
contributed directly or indirectly in making this paper a

reality.

Thanks to all and Let Allah bless all of us,
Wassalam.

Yours Abdullah.



INTRODUCTION

Amongst the many things that an egalitarian religion like
Islam seeks to uphold is social justice, Thus, that means
treating all those who profess the religion equally as they are
all the Khalifahs of Allah on earth - And that can be by making
all people accountable to the prevailing laws without any

exemptions or segregations.

However, Islam also considers situational factors. And as
such this paper shall lay preponderent stress on factors that
prevent the execution of gisas. Hence, it will be studied from
various perspectives, mainly from the aspect of murder, the
murdered and the murderer. The paper is also aiming to prove
that Islamic law (Sharia) is a well thought and organised system.

And not animous and haphazard as claimed by orientalists.

No doubt this work is an cutput of direct contact with the
original Islamic jurisprudence sources which is rich with the
vast aopinions of Muslim jurists and scholars. And futhermore the
paper also tries to dig out and ascertain the basis of the views
of the various scholars as well as making preferences to the most

convineing view.



And hereby, in Chapter One, we shall discuss issues related
to quasi-intentional and unintentional killings, killings
resulting from self-defence, property-defence; family honour-
defence and promotion of good, and prevention of evil. Chapter
two shall look at factors that can prevent implementaion of gisas
which are related to the murdered eg. blood relationship, is the
person a freeman or a slave, gender differences and group

murders.

On the other hand chapter three shall look at factors that
are related to the murderer eg, is he matured, sane or insane, is
it out of his choice or he was compelled and what happens if the

victim assented to the act (murder).

While chapter four shall study the implications of pardoning

and reconciliation in the implementation of qisas.



CHAPTER ONE

FACTORS PERTINENT TO MURDER

1.1 QUASI INTENTIONAL KILLING :

Whether quasi intentional killing do exist is a point of

difference between Muslim jurists.

Imam Malik as one of these jurists says that only intentional
and unintentional killings do exist.‘ And as such there is no kind
of killing between the two. He bases bis argument on the following
quranic verses which ment ions the two types of murder.

"Never should a Believef kill a Believer, except by mistake, And
whoever kills a Believer by mistake it is ordained that he should
free a believing slave and pay blood money Lo the deceased's

family..."2
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And again the guran mentions that:
" If a man kills a Believer intentionally his recompense is hell,
to abocde there in for ever and the wrath and the curse of Allah are

upan him, and a dreadful chastisement is prepared for him.lll
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In the above verses two kinds of murder are mentioned namely;
intentional and unintentional murder. And since quasi intentional
killing is no where to be mentioned. Thus making Imam Malik to
inevitably refute the existence of quasi intentional murder. And he
therelore argues that, a recognition of a third type of murder

amounts to addition to the Quran what does not exist.'

Conversely, Abu Hanifa, Shafi and Ahmad Ibn Hambali establish
the fact that quasi intentional killing is considered as a type of
murder .’ And their opinion is based on the- prophetic hadith
narrated by Abdullah Ibn Amr that the prophet éaid;

"The bloodwit for unintentional murder which resembles intentional
one, such as that with a whip or a stick is one hundred camels,

forty of which are pregnant.“6
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And again it has been reported that Umar (R), Uthman (R), Ali
(R), Zaid Ibn Thabit (R), Abu Musa al Ashari and Maghira 1Ibn
Shuaib, to have agreed with the existence of quasi intentional
killing, and that non of the companion raised objections to their

opinion.]



However a person's intention is known to non othqr than
himself and Allah The All Knowing. Nonetheless, inférence of ones
intention can be made from the type of weapon or instrument that he
uses to commit a crime. For instance if the instrument used is

fatal to humans or not, then we can conclude accordingly.

Basically, the major difference between Imam Malik who denies
the existence of quasi intentional killing and the majority who
accept quasi intentional murder is that, to Imam Malik the act of
killing is the same (crime) unless proved that the act was
mistakenly committed or was as a corrective meaéure by a person of

authourity, who has the responsibility and ﬁdher to do so.®

The other jurists namely, Hanafi, Shafi and Hambali maintain
that murder can be intentional, quasi intentional or unintentional

and that the sole differentiating factor is the intention.’

And by studying all the arguments and their basis as advanced
by the scholars, we can safely say that Imam Malik's view is weak
and cannot be readily accepted as it contradicts sunnah and the
practices of the companions (sahabat) who were in a better position

to understand the Islamic teachings.

Nevertheless, some scholars who belong to Malik's school of

thought do accept quasi intentional murder as a type of killing.



Amongst these scholars is a famous scholar Al-Qurtubi who
recognizes the authenticity of the hadith with regard to quasi

infentional kil.’ting.‘0

But even the scholars who accept guasi intentional killing

have differed on its definition.

Abu Hanifa says that any murder committed intentionally with
something which is not a sharp weapon or which does not amount to
a fatal weapon eg. a stick, a stone or strangling etc. are all
classified as quasi intentional killing. Hereby,'we can readily see

that he gave much consideration the type of weapon used.!!

On the other hand, those of Shafi and Hambalil gave great
consideration to both the intention and the instrument used for the
purpose. And therefore, according to them (shafi and Hambali) if
the instrument used normally causes death, and the offender
committed the offense intentionally, then the act is considered as
an intentional murder and the perpetrator is liable to capital
punishment (gisas} eg. if the offender used a bilg/large stone or a
big stick or throw the victim into a river knowingly that he
doesn't know how to swim and so on.'* But as we had seen earlier
on that Abu Hanifa had considered all these means/instruments as
those that lead to quasi intentional murder thus basing their

opinion on a hadith reported by Jabir al Juifi and Qaiys Ibn Rabi-i



that the prophet said that; " Any murder committed by any thing

other than sword amounls to unintentional murdﬂr."”

And infact the narration of this hadith has been dismissed as
weak and unreliable.' While the majority of the jurists (Shafi and
Hambali) base their view on a hadith narrated by Anas Ibn Malik
that: "A Jew crushed the head of a girl between two stones. Then
she (the girl) was asked as to who had done that to her? Is il so
and so? Till the name of the Jew was mentioned and she nodded her
head in agreement. And the Jew was brought to the prophet and he
(Jew) confessed. Then the prophet ordered his head to be crushed as

well in between Lhose stones.“”

Led Juki s paa Ous Ll o) i) Liogan o) el oy il e
Slagli go gl o Ga ¢ ool ¢ ool 2 Tia W Jad e
SPCWPIPIEPIP | IS TEREIIT] JEON F RV 3L AT JPRPORE [IRUIEY J) DWW

B ylaadly awl)y o yh

Apparently, we can see that things such as stones can ba used
for fatal purposes. And as a result of that the prophet ordered
qisas punishment to be imposed on Lthe Jew. And even the Hanafi's
acknowl edge and recognize the authenticity of this hadith but then,
they argue that the Jew was a habitual killer who deserved death
penalty regardless of the instrument that he had used for the

nu;rder.lﬁ
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After all these discussions, T comfortably say that the
opiniaon of Shafi and Hambali are most preferable to me. The reasons
for my preference is that, it seems irrational to consider all
killings by instruments that do not always cause death as

unintentional even if the offender kills deliberately.

1.1.1 Punishments For Quasi Intentional Killing:

Muslim jurists from the Hanafi, Shafi, and Hanbali schols of
thought consider quasi intentional killing as a type of homocide,
meaning that it is a crime that is punishable by payment of diyah
{(blood money) and not gisas. And this opinion 1s based on the
prophetic saying that, "As for quasi intentional homlecide, the
blood money is stringent like intentional killing and the offender

should not he ki]led..."”

- pday aale B b o it ) oua (e PO RS sl G ol e
Aoy araba SO YWy et Jie Jlo Blie seatl aud Jie » :gu
Jas ¥y Lisiio pud b slas §9S0d Gulid] g gUau bty ji, o

-‘C)Lul

It is very clear from the above mentioned hadith that gisas is
not applicable in the case of quasi intentional killing. The motive

behind this judgement is basically that the offender did not intend

t1



to cause death for the viectim. As such it won't be fair to
prescribe death penalty for such an offense as Islam is an

egalitarian religion that calls for justice.

Apart from the prophetic tradition , it is also apparent from
the practices of the companions of that phey did not apply qisas
punishment in the case of quasi intentional killing, but what they
did was in conformity with the prophets tradition thus imposing
diyah. Mujahid reported that Umar Ibn Khatab gave judgement that
bloodwit for quasi intentional punishment should be thirty she
camels in their fourth year, thirty she camels in their fifth year
and forty pregnant she camels in their sixth yéar up to the ninth

year.18
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Abdullah Ibn Masud is gquoted as saying that, "The bloodwit for
unintentional murder which resembles intentional murder is twenty

five she camels which are in their fourth year, twenty five she

12



camels in their fifth year, twenty five she camels in their third

year, and twenty five she camels which are in their second year.lg

» o adlwy asle A e - M Jguu Jui o J,‘*mn¢belaml darl (L
g ik ogyde Uasntl daa -
."),S.'I

alhe (i G9ytacy (dsda O3yt

Similarly, Ali Ibn Talib was quoted as saying that, "The
bloodwit of quasi intentional killing should be divided into three
categories; thirty three she camels in their fourth year, thirty
she camels in their fifth year, and thirty four bregnant she camels

in their sixth year up to the ninth."20
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It is very clear that these judgements ascertain the fact that
diyah is the punishment for quasi intentional killing. Therefore,
basing ruling on all these evidences makes the earlier mentioned

schools of thought to agree that diyah is the punishment for quasi

13



intentional killing, but the diyah is a stringent one than the
divah for unintentional killing. As such in the case of the quasi
intentional killing out of the one hundred camels for the diyah

forty must be pregnant.

1.2 Unintentional Killing

Unintentional killing is defined as an act that inadvertently

results in the death of an individual. And it is of two kinds;

(a) Error in the act.

{b) Error in the intention

The first type of error (a) is where a person intends a
particular act, but another act is thereby occasioned, as when a

person shoots at a target and inadvertently {not deliberately) hit

a man.

On the other hand the second type of error (b) is when the
mistake is not in the act but with respect to the subject, as when
a person shoots at a person supposingly that he is the game/animal

of target or at a Muslim in a jihad mistaking him for an infidel.“

14




1.2.1 Punishment For Uninttentional Kiliing:

Incase of an unintentional killing the punishment prescribed
in the holy Quran is diyah. As such all Muslim jurists had no
reason not to agree with the injunction that blood money and
penance are the accepted punishments, and therefore no gisas is
owed.22 And this has been explicitly emphasized in these verses;
"Never should a believer kill a believer unless by mistake. And
whoever kills a believer by mistake should free a believing slave
and pay compensation to the family of the deceased unless they
remit it freely. If the deceased belonged to a people at war with
you, And he was a believer, the freeing of a'believing slave is
enough. If he belonged to a people with whom you have treaty of
mutual Alliance, blood money should be paid to his family and a
believer be freed. For those who find this beyond their means 1is
prescribed a fast of two months Running by the way of repentance to

Allah: For Allah hath all knowledge and all wisdom.”m
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The Quranic verses thus gives alternative punishment for the
crime other than gisas. Subsequently, the traditions of the prophet
asserted the principles ordained by the Quran as he peace be upon
him determined the quantity of the diyah as reported by Abdullah
Ibn Masud that the prophet said, "the bloodwit for accidental
killing should be twenty she camels which are in their fourth year,
twenty she camels which are in their fifth year, twenty she camels
which are in their second year, twenty she camels which are in
their third year and twenty male camels which are in their second

year."u
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This hadith clearly indicates that the diyah for unintentional
killing is less stringent than that for quasi-intentional killing.
The basic logic for the difference in the punishment of the two
kinds of killing is that the frequency of unintentional killing is
high in societies. and therefore with Allah's mercy a less

stringent punishment has been ordained.
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1.3 Killing Emanating From Self-Defence

By virtﬁe of Islam as a religion that preaches justice as well
as preservation of lives. It therefore require that an individual
should have the right to protect himself/herself as warranted. The
beauty of Islam is that it gives individuals the right of self-
defence and simultaneously requiring them to observe other's right.
As such the right of a person for self-defence is warranted such
thalt no harm is inflicted on others, other than that necessary for
the purpose and also given that there is no time for recourse to
the public authourities. And the right for self-defence has been
derived from the following verse,

"If then anyone transgresses the prohibition against vyou,

transgress ye like wise against him."¥
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The prophetic tradition also emphasized the right for self-
defence as it is reported by Said Tbn Zaid that the prophet said,
"He who is killed while protecting his property is a martyr, and

he who is killed while defending his family, or his blood or his

religion is a martyr."26
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The hadith is very explicit as it ensures the protection of
the five basic essentials namely; religion, 1l1life, intellect,
progeny and wealth, despite the fact that some of these essentials

are not directly mentioned in the hadith.

GConversely, the prophet refused to impose retaliation for a
tooth lost by person in a fight with a mwmwan because he has
transgressed by biting the hand of his opponent whom, in defending
himself pulled away his hand and thus, causing the uprooting of the
tooth of the transgressor. Hence, the hadith was reported by
Safawan Ibn Ya'la on his fathers authourity that, "A servant of
mine fought with a man and bit the man's hand énd he drew away his
hand. One of his front teeth fell out. So he came to the prophet
who imposed no retaliation for his tooth, saying that; "Do you
intend that he leaves his hand in your mouth so that you crunch it

like a male camel."ZI
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As a result of the afore mentioned hadith, Muslim scholars
(jurists) have unanimously agreed that all people are entitled to
self-defence but the amount of defence used should be proportionate
to the aggression. Tt is therefore unlawful to use excessive force
as a means of self-defence for combating an aggression that do not

amount to death.28

Consequently, the following conditions should be observed in

applying private defence;

(a) The attack must have occurred.

(b) The attack cannot be prevented except by using force.

(¢) The defence must be reasonable, that an exéessive farce should
not be used except when circumstances require so.

(d) The impossibility of relying on the protection of the publie

at the crucial moments.29

And according to the jurists, it really doesn't matter whether
the aggressor is a child, a lunatic or an animal in allowing one to
exercise his right of self-defence. And as such no oné is liable to
any kind of punishment as he or she waé performing his/her duty of
self protection.m It is here that only the Hanafi's say that the
killer is liable to a civil court and therefore, he has to pay
diyah for the child and the lunatic as well as the price of the

animal killed.“
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The Hanafi School base their argument on the fact that a crime
commiltted by archild, a lunatie and an animal cannot be equated to
a crimé committed by a matured person since the latter has the
ability to differentiate between what is good and the former does
not possess the capacity to differentiate between what is good and

evil.

Muslim scholars also maintain difference of opinion on the
issue whether the private-self protection is an optional right
which will depend on the victim whether to exercise or nat. It
therefore means that if the individual chooses not to defend
himself, it won't be considered a crime or a éinful act that is

punishable. And this opinion is based on the following evidences;

(a) It was related that the prophet said ;
"If anycne goes to a man of my community inorder to kill
him and he says so. Then the killer will go to hell, and

the killed will go to paradise."32
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(b) 1t was reported by Abu Zharr that the Apotle of Allab said to
him...., How will you do when there will be death of people

and a house will reach the value of a slave (meaning that a

20



grave will be sold for a slave_). I replied that Allah and His
apostle know best or he said ; what Allah and His Apastle
chooses for me. He said you must go to those whd are like
minded with you. I asked: should I not take my swords and put
it on my shoulders? He replied: You must, Lhan associate
yourself with the people. T then asked: What do you order me
to do ? He replied: You must keep to your house. 1 asked what
shauld I do if people enter my house and reach me. He replied:
If you are afraid, the gealm of the sword may dazzle you, put
the end of your garment over your face inorder that the one

who kills you may bear the punishment of your sins and his.]3
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Based on this hadith the majority of scholars maintain that it

is not obligatory to exercise private self-defence. Moreover, they
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cite the position of the third Khalifah Uthman Ibn Affan as
suppartive of their opinion since he did nof decide to fight the
rebellious reminents that had surrounded his house inspite of the
fact that he had the ability to inflict on them heavy casualties as

the companions were ready to fight for his cause.

However, Al-Jasas one of the famous Hanafi scholars is of the

opinion that self-defence is an obligation on every person attacked

by an enemy aiming at killing him.?» He base his opinion on the
following evidences;
{(a) Al-Quran says," If two parties among the believers fall into

a fight, make ye peace between them: but if one of them
transgressors beyond bounds against the other, Then fight ye
all against one that transgressors until it complies with the

command of the Allah(s.w.t).36
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The argument is that here Allah commands to fight a party that
transgressors and similarly the argument applies to a person

who offends an indivjduals.]7
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(b)

—
]
—

Another Quranic verse says that,

"In the law of equality there is saving of life to you..."33
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The point being emphasized is that if the transgressors are
not combatted it will lead to much shedding of blood and it
will also mean the violation of the rule established by
Quranic injunctions. As such gisas is basically meant ta

preserve lives.3q

The prophet equated those killed in the cause of self defence
to those killed in battles against infidels.' And this really
reflects the importance of self-defence, thus making the
majority of scholars to consider self-defence as something

obligatory.

With due respect to the opinion of the majority of the

scholars and its weighage, T would personally prefer Al-Jasas' view

to that of the majority of scholars. Nevertheless il can also be

possible to reconcile between the prophetic tradition which ordered

the victim to refrain from fighting and defending himself, and the

other which considers he who is killed in the cause of self-defence

as a martyr.
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