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ABSTRACT

Division of matrimonial assets is often associated with unfairness to the parties due to
the failure of the existing provision to provide appropriate and fair methods to be used
in the division. The current provision does not appear practical as it causes the court to
adopt different interpretations in ascertaining allocated shares to the parties involved.
The Malaysian family law for Muslim regulates, among others, the right for the
husband and wife to apply for division of matrimonial assets which is normally
claimable after the divorce or death of a spouse including during polygamous
marriage. This provision aims to protect the interest of the wife and children. Thus,
this study is undertaken to examine the effectiveness of the law in dividing assets
through court practices. For that purpose, the study adopts a qualitative method by
using both library research and field work to collect data. The analysis was conducted
on a carefully selected sample of 215 decided cases within the period of 2000-2012.
Data were collected from six zones representing Syariah Courts in Malaysia. Data
were analysed based on several variables such as types of matrimonial property,
factors for consideration and proportion of distribution of assets. The sampling shows
that the direction of provision emphasises the contribution of a spouse as the sole
determinator when dividing the assets thus, causing uncertainty and encouraging
litigation. The study discloses that a loose draft of the provisions has caused various
discrepancies in applying the law into practice. Other problems include the ambiguity
in defining the scope of matrimonial assets and the role of the homemaker which has
also not been properly addressed. Thus, this study suggests that the courts adopt more
discretion when dealing with a division and take into account general considerations
and factors including length of marriage, welfare of parties and other forms of
contributions other than that of financial aspects. The use of sulh as a mode of
dividing matrimonial asset is suggested to be widely practised when dealing with the
division of matrimonial assets to prevent a costly and lengthy litigation process.
Serious attention should, therefore, be given to reform the existing provision in order
to make possible a just and equitable division of matrimonial assets.
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CHAPTER ONE

GENERAL INTRODUCTION AND RESEARCH
METHODOLOGY

1.0 INTRODUCTION

The need for a fair distribution in dividing matrimonial assets has been the subject of debate
in family law disputes. This scenario is common in Malaysia too. This is greatly due to the
impractical methods employed in the division of assets, especially when the element of
consideration is considered as a sole criterion in dividing the assets. There are four aspects
in the distribution of assets which require serious examination: the inadequacy of the current
legal provisions to assist parties in getting a fair share of the matrimonial assets to ensure
that the law provides continued support to the wife and children, the current method of
distribution where contribution of parties is the main criterion for distribution, the
inconsistency of the present distribution practices with stipulated provisions in the
enactment and the rigidity of legal provisions which provide for a specific portion of 1/2 and
greater proportion. Based on the above concerns, the law pertaining to division of
matrimonial assets is in need of a review in order to assess its practicality in the present legal
setting. Furthermore, there are significant developments in extending the scope of

matrimonial property and its division for a fair distribution of assets.

1.1 BACKGROUND OF STUDY

Division of harta sepencarian' in Malaysian Syariah Courts involves several

processes and stages subjected to the specific provisions in the Islamic Family Law

! According to section 2 of Islamic Family Law (Federal Territory) Act 2003 Harta sepencarian is
defined as property jointly acquired by husband and wife during the subsistence of marriage in
accordance with the conditions stipulated by Hukum Syara’.



Enactments.? It involves determination of contribution in acquiring matrimonial assets
which are subject to division and in determining the just portions of shares to divorced
spouses. Despite the existence of the enactments, fair and equitable divisions of assets
in terms of fulfillment of interest of parties and children as well as other factors have
not been highlighted as part of the considerations in the practice of the distribution. As
a result, the parties encounter difficulties, especially so, when the only assets available
are those acquired during the marriage. This is further aggravated when divorcing
spouse fail to settle the distribution either through sulh proceeding or other forms of
settlement outside the court®> Based on the above difficulty, the definition of
matrimonial property needs to be expanded to encompass tangible and intangible
properties which have not been studied in a systematic manner despite the fact that the
subject matter of claim includes capital assets, business assets and other forms of
property rights.

Under the current practice, the court has the power to divide matrimonial
assets by taking into account past monetary and non-monetary contributions of both
parties either via family joint efforts or sole effort to facilitate the judges’ task of
dividing the assets. In disposing the power, the courts face difficulties in deciding the
extent of contribution in many cases.* This complicated issue is due to the fact that the
terms of joint effort and sole effort in the Islamic Family Law Enactments require the
court to differentiate these assets separately. Therefore, when a spouse has actively

contributed in acquiring the asset, the presumption is that both are entitled to equal

2 Section 122 of Islamic Family Law (Federal Territory) Act 2003 was equivalent sections with other
States Enactments. Previously, it was under s. 58 which has been repealed. However, the current
provision remains the same.

3 Daud Mohamad, “Harta Sepencarian dalam Hukum Syarak” in Isu-isu Mahkamah Syariah, Harta
Sepencarian, Prosiding ex-parte dan Perintah Injunksi, edited by Tajul Aris Ahmad Bustami, Farid
Sufian Shuaib and Mohd Hisham Mohd Kamal (Kuala Lumpur: Law Centre, [1UM, 2002), 46.

4 For example see the case of Wan Mahatan v. Hj Abdul Samad (1937) 15/1 J.M.B.R.A.S. 20; Rokiah v.
Mohamed Idris (1989) 7JH 111.



proportions of this asset. On the other hand, if breadwinner is the main contributor, the
homemaker wife will be given a lesser proportion. However, in actual practice, there
are other circumstances that are significantly related to the acquisition of assets. For
example, the homemaker’s contribution despite equally contributing to the financial
support for the family has not been given due consideration in the law and in court
decisions as direct contribution and joint effort.>

The focus in division of matrimonial assets in the Malaysian Syariah Courts
practices is confined to the existing practice of division, current methods of division,
particularly on elements of contribution and the present rule of division in subsistence
of marriage viz. during polygamy or after the breakdown of marriage where the
marriage is dissolved on the ground of divorce or the death of spouses. Discussion on
these issues would mainly involve an application of related statutory provision and
case law, which is directly related to the law of division of matrimonial assets after
termination of marriage.

The rigidity and loose draft provisions have caused multiple and varied
understandings on the application of the law and have led to the misinterpretation by
the courts in the practice of the division of assets. Some interpretations on the terms
such as “contribution”, which is categorized in three forms such as money, property or
physical work which have been direct or indirectly used for acquisition of asset as
well as in the case of improvement on the asset value need to be fine-tuned. Effort in
the form of views, advices and moral support are also considered.® The contribution

must also include sole and joint effort as stipulated in specified provisions. For

5 Currently, the financial contribution made by working wife to support the husband in providing for the
family’s expenditure is substantial especially to finance the education of children, buying food and
groceries. These financial supports decrease the husband’s financial burden and facilitate him to acquire
the assets for the family.

¢ Siti Zalikha Md. Nor, Pemilikan Harta dalam Perkahwinan Islam (Kuala Lumpur: Dewan Bahasa dan
Pustaka, 1996), 16.



