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ABSTRACT OF THE THESIS

The title of this dissertation is "Disparity of Sentences: A Comparative Analysis Between
Malaysian and Islamic Laws". The scope of this study is mainly confined to the
Malaysian and Islamic sentencing systems, with little reference to the English law of
sentencing. This is because, most of the aims and principles of sentencing under the

English law are quite similar with what have been adopted by the Malaysian law.

The law of sentencing is part of a criminal law and it plays a very important role in
governing the administration of criminal justice and sentencing policy of any legal
system. Sentencing must be guided with certain rulés and regulations, and not based on
any whim and fancy. Thus, it is significant for every judge and inpgistrate‘to-reéllly
appreciate and understand the correct law and principlés of seﬁténcing before théyl could

arrive at a just and proper sentence.

Though sentencing is the exclusive power of the courts, yet it is always considered as the
most difficult and crucial part in a criminal proceeding. The need to balance the public
interest and the individual interest of the offender make it quite a formidable task. This
is because, prior to sentencing, there are many factors to be taken into consideration by
the courts, such as the facts of the case, the nature and gravity of the offence, the
background of the offender, the aims of sentencing, the mitigating factors, thé

aggravating factors and et cetera. -

Although the aims of sentencing under the Malaysian aqd Islamic laws are quite alike,
such as retribution, deterrence and reformation; nevertheless there are some principles
of sentencing under the Islamic law that are peculiar to the Malaysian law, for example,
the hudud, qisas and ta'zir sentencing principles. Therefore, through this study, the writer
wouid like to compare what are the similarities and differences of sentencing principles

established under both laws, and how they could facilitate each other.
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As different courts have different essence of priority in regard to sentencing, one of the
vital area of the law of sentencing is disparity of sentences. Aptly, disparity of sentences
refers to a situation where the decision of courts in passing sentence for the same nature
or comparable offences are sometimes different from one court to another, and thus the
offenders would receive very different sentences from one another, either differences in

the range of fine or length of prison sentences.

Recently, the issue of disparity of sentences among the Malaysian courts has received
wide public attention in Malaysia. There are evidence from few cases of similar nature
that, sometimes the difference in the length of imprisonment and the range of fine are
unwarranted and too great from one court to another. Some have blamed the court's wide
discretionary power as tﬁe main factor that contributes to disparity of sentences. To
certain extent the writer feels that, if we are going to allow this unwarrantable disparity

to continue, then it might affect the public confidence on the judiciary.

Hence, the purpose of this study is to examine what are the various factors that
inadvertently lead to disparity of sentences among the courts of law and also to examine
what are the alternatives or solutions do we have in order to overcome this problem of
disparity from happening unduly. The writer would also like to examine the role of
| judicial discretion under the Malaysian and Islamic judicial systems and to examine
whether the courts under both systems have an absolute power in exercising their

discretionary power in respect of sentencing.

As a comparison, the writer hopes that through this study,lthe writer can learn and share
the experience of the Islamic judiciary in facing the problem of disparity of sentences and
also to compare how much this problem occurs and affects the Islamic judicial system,
if any. Apart from that, the writer would also like to examine whether it is possible for

the courts to resolve the issue of disparity and to achieve a zero disparity in respect of

sentencing.
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Through this study, the writer would also like to analyse what are the proper basis and
guidelines of sentencing to be followed and applied by the courts before arriving at any
sentence; and to assess what are the appropriate tariff to be imposed by the courts on an .
accused person convicted for a particular offence. This is important in order to ensure that

disparity of sentences among the courts is minimized and eluded.

The reference of this study will be much based on the Quran, the traditions of the

Prophet, case laws, text books, articles and interviews with some prominent judges.

Finally, it is hoped that, by delving my knowledge in this important area of sentencing,
the writer could contribute something to the Malaysian judiciary and the government as
well, particularly in giving some valuable suggestions and proposals to the Malaysian
judiciary on the development of this area of law of sentencing. The writer also hopes that,
this study would be a beneficial guideline and assistance to those who are sitting on the
bench in order to enable them to énive at a just and right sentence. Last but not least, it
is hoped that, this study will help the Malaysian judiciary to overcome the problem of
unwarrantable disparity of sentences among the courts of law and ultimately to achieve

consistency in sentencing.
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CHAPTER 1

DEFINITION, JURISDICTION AND TYPES OF SENTENCE

A BRIEF INTRODUCTION

: Sentencing is the final stage in any criminal proceeding, i.e., in a case where conviction
has been recorded against an accused person: In a summary trial', once an accused person
has pleaded guilty to a particular charge, or found guilty of a particulaf offence by the
trial court, after hearing and considering the mitigation, if any, then the court shall pass
sentence according to the law. Section 173 (m) (2) of the Criminal Procedure Code
(F.M.S. Cap. 6) provides that : -

"If the Court finds the accused guilty or if a plea of guilty has been rec;orded and

\

accepted the Court shall pass sentence according to law."

Sentencing is always regarded by many as the most difficult and crucial part of a criminal
trial because it involves a lot of technicalities and complexities. Based on the wﬁter's
personal experience and interviews with some experienced judges, indeed and hence in
practice, it is quite a difficult task for a court to decide what is the best, most appropriate

. and most accurate sentence to be imposed on a particular offenider. On this point, the

xTh§ procedure of summary trials in Malaysia is explained in section 173 of the
Criminal Procedure Code (F.M.S. Cap. 6).

1



President's Commission on Law Enforcement and the Administration of Justice? has
commented that : -
"There is no decision in the criminal process that is so complicated and so '

difficult to make, as that of the sentencing judge."

Thus, in law, it is a judicial requirement that, before arriving at any sentence that the
court thinks just, proper and suitable with the degree and type of offences committed, a
judge or a magistrate has é judicial duty to scrutinize meticulously every detail of the
facts of the case and to consider carefully the social and economic background of the
accused, the mitigating and aggravating factors of the case and other relevant
considerations. The writer is of the view that, the court must strictly adhere to these

procedures in order to ensure that justice is carried out in the course of sentencing. |

The importance of sentencing has been stressed by Dr. Molly Cheang in her article of
Disparity in Sentencing® in which she says that : -

| "Sentencing occupies a central position in the administration of criminal justice.

Decisions made at this stage have not only important consequences for offenders,

but they also affect the entire criminal justice system. Judges and magistrates are

given enormous power over the lives of individuals. Nowhere else in our society

*The Challenge of Crime in a Free Society - A Report by the President's Commission
on Law Enforcement and the Administration of Justice (Washmgton 1967) at p.141,
quoted from, Disparity in Sentencing, infra at p.xxxi

*(1977) 1 MLL.J. pp.xxxi-xxxii



