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ABSTRACT

The Islamic banking system has been in existence in Nigeria for almost six years.
Banks and Other Financial Institutions Act 1991 (BOFIA) (as amended) permits the
establishment of profit and loss sharing which leads to the emergence of Islamic
banking in Nigeria as a category of the non-interest banking. The Central Bank of
Nigeria Act 2007 (CBNA) and BOFIA empower the Central Bank of Nigeria (CBN)
to issue guidelines to any institution under its supervision. In an attempt to develop
Islamic banking laws in Nigeria, the CBN has issued various guidelines to govern
Islamic financial institutions in the country. This study focuses on the development of
Islamic banking laws in Nigeria by examining, evaluating and scrutinizing the laws.
Data was obtained through the primary and secondary sources, such as statutes,
regulations, guidelines, textbooks and articles. The study finds that there are
significant developments in Islamic banking laws in Nigeria, starting from the 1991
amendment of BOFIA. Moreover, between 2009 and 2015 the CBN released different
regulations and guidelines in relation to the scope, conditions and minimum standards
of capital ratio, regulation and supervision, Sharicah governance and advisory
committees for all Non-Interest Financial Institutions in Nigeria. It is hoped that the
Islamic banking laws in Nigeria will be developed further with the issuance of more
guidelines by the regulatory body when it deems necessary. It is suggested that the
National Assembly should review the provisions of the Federal Constitution of the
Republic of Nigeria to empower the Sharicah Court of Appeal to hear and decide any
dispute on Islamic banking matters. Otherwise, a special court with specific
jurisdiction to hear and decide Islamic banking and finance matters should be
established within the Federal High Court. Reference to the Financial Regulation
Advisory Council of Experts (FRACE) by the Federal High Court and arbitrator
should also be made when dealing with Sharicah issues in any dispute on Islamic
banking and finance. In addition, the regulatory body should also provide
comprehensive regulations on Islamic liquidity management instruments and review
the guidelines on tax incentives on Islamic banking products.
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CHAPTER ONE
INTRODUCTION

1.1 BACKGROUND OF THE STUDY

Islamic banking is a system of banking that is based on the principles of Islamic law
(Sharcah). The global recognition of the Islamic financial system led by the
development of Islamic banking system in many Muslim countries, such as Sudan,
Saudi Arabia, Dubai and Malaysia has changed the world financial structure.
However, the Nigerian banking system has been characterized by features of the
conventional banking system and it has widely been accepted by the Nigerian
populace and it has been practicing for quite a long time. The fact is that the
conventional banking system contradicts the Islamic belief system of the Muslims that
constitutes the majority of the population in the country, because it provides non
Sharcah compliant products and services. As a result of such contradiction, the
Muslims agitated for the Islamic banking system and their yawning were fulfilled
when an Islamic bank known as Jaiz Bank with regional status and several

conventional banks with Islamic banking windows were established.

Since Nigeria is a multi-racial, ethnic and religious country, it needs both
conventional and Islamic banking systems to operate in parallel in order to satisfy the
belief system of various groups in the country. Previously, the banking system in
Nigeria was solely based on conventional system. Later, the issue of establishment of
Islamic banking in Nigeria arose, when it was placed before the National Assembly,
both the Senate and House of Representative agreed to name it as non-interest banking

in order to be consistent with principal law, and the Governor gave the approval for



Islamic banking to be incorporated with the name of non-interest banking. The non-
interest bank provides financial products and services as what being provided by a
conventional bank in Nigeria, save it is operated in accordance with Islamic law
principles. However, Islamic banking in Nigeria was established as non interest bank
because the Nigerian law does not allow the use of the term Islamic bank, except with
consent of the CBN Governor. Both conventional banking and Islamic banking in
Nigeria are governed by the same legislations (BOFIA & CBNA). The statutes do not
provide specific requirements for Islamic banks but allow the CBN to issue guidelines
to regulate Islamic banks. Pursuant to the power given by the legislations, the CBN

has issued several guidelines for Islamic banks.

Therefore, this study focuses on the development of Islamic banking laws in
Nigeria which consist of the principal laws such as BOFIA and Central Bank Act
(CBNA) 2007 and the guidelines issued by the CBN to regulate Islamic banks such as
Guidelines for the Regulation and Supervision of Institutions Offering Non-Interest
Financial Services in Nigeria, Guidelines on the Governance of Advisory Council of
Experts for Non-Interest (Islamic) Financial Institution in Nigeria and Guidelines on
the Governance of Financial Regulation Advisory Council of Experts for Non-Interest

(Islamic) Financial Institution in Nigeria, and some other available Guidelines as well.

1.2 STATEMENT OF THE PROBLEM

The development of Islamic banking in Nigeria may be associated with some

challenges and constraints, for instance, religions constraint such as resistance from



non-Muslim counterpart assuming that the country will be Islamized.! In addition to
that, there was also lack of legal framework for Islamic banking that has caused some
difficulties when it comes to the establishment of Islamic banking in the country.?
However, recently the regulators have made several efforts to provide the legal
infrastructure to support the operation of Islamic banking within the Nigerian financial
system. Therefore, the present study specifically focuses on the developments of
Islamic banking laws in Nigeria, since the latest amendment of BOFIA in 1991 until

the recent achievement.

1.3 OBJECTIVES OF THE STUDY

The aim of the research is to examine the developments of Islamic banking laws in
Nigeria; therefore, the study will:

(1) discuss the background of Islamic banking in Nigeria.

(2) examine the legal frameworks and the laws governing Islamic banking in Nigeria.
(3) analyse the legal developments of Islamic banking in Nigeria.

(4) suggest ways for improvement of the laws.

1.4 RESEARCH QUESTIONS

The study will answer the following research questions:
(1) How does Islamic banking in Nigeria develop?
(2) What are the laws and the legal frameworks governing Islamic banking in

Nigeria?

! Daud, Mustafa and Ibrahim Mohd Yussof. “The Emergence and Challenges of Islamic Banking and
Finance in Nigeria: A Stakeholder Perception.” Essentials of Islamic Banking and Finance in
Nigeria. Benchmark Publishers Limited. Kano, (2013), p. 85

% Ibid, p 85



(3) What are the impacts of the laws on the development of Islamic banking in
Nigeria?
(4) In what ways the laws could be improved for more developments of the Islamic

banking industry in Nigeria?

1.5 SIGNIFICANCE OF THE STUDY

The study provides a clear picture about the legal framework of Islamic banking in
Nigeria, by looking to what has been developed in its regulations. The study also,
provides a ground for a policy initiative that stakeholders and regulatory body may
come up with the new legislations and useful laws for the betterment of Islamic
banking operation. The study will also be useful to Islamic banks in Nigeria as the
outcome provides guidelines and suggest several ways for further developments of
Islamic banking sectors in Nigeria in accordance with Islamic law principles. Lastly,
the study will be useful for researchers on Islamic financial services as the findings

portray areas that need to be improved for better practice.

1.6 METHODOLOGY OF THE RESEARCH

The study deals with both primary data, such as statutes, regulations and guidelines,
and secondary data, such as text books and articles in order to form comprehensive
analysis on the legal development of the Islamic banking laws in Nigeria. Therefore,
the researcher used various sources to gather data relevant to the research. The study
is a doctrinal legal research as it involves careful examination and evaluation the
existing legal frameworks and laws governing Islamic banking in Nigeria to identify
the improvement in developing Islamic banking laws in Nigeria. By using this

method, the researcher pointed out a various developments on the laws relating to



Islamic banking in Nigeria, from 1991, the period where BOFIA was amended to
accommodate certain financial transactions that will be in accordance with the rules of
profit and loss sharing, among others, up to the recent period. Based on the findings of
the study, the researcher suggested ways in which new development in Islamic

banking laws may be introduced.

In the context of this study, the term Islamic banking is used along the journey

of the research to refer to the non-interest banking based on the principles of Shariah.

1.7 SCOPE AND LIMITATION

The study focuses on the development of Islamic banking laws in Nigeria with
specific reference to is the provisions provided in the existing legislations in the
Federal Republic of Nigeria, such as the Central Bank of Nigeria Act (CBNA) 2007,
the Banks and Other Financial Institutions Act (BOFIA) 1991 (as amended) and other
federal laws as well such as Regulation on the Scope of Banking Activities and
Ancillary Matters, No. 3, 2010 (ROSBAM) and Companies and Allied Matters Act

(CAMA) 1990 as amended.

In addition, the research also focuses on the various guidelines issued by the
CBN to regulate the operation of Islamic banking in the country such as Guidelines
for the Regulation and Supervision of Institutions Offering Non-Interest Financial
Services in Nigeria, Guidelines on Non-Interest Window and Branch Operations of
Conventional Banks and other Financial Institutions, Guidelines on the Governance of
Financial Regulation Advisory Council of Experts for Non-interest (Islamic) Financial
Institutions in Nigeria, Guidelines on the Governance of Advisory Committees of

Experts for Non-Interest (Islamic) Financial Institutions in Nigeria and other available



Guidelines as well. Therefore, the study examines the provisions of the above
mentioned laws, guidelines and other relevant sources for the purpose of meeting the

objectives of the study

1.8 LITERATURE REVIEW

The improvement of Islamic banking laws becomes very significant in developing
Islamic banking practice in Nigeria. A number of researches have been conducted on
the legal development of the Islamic banking in Nigeria. Most of the literatures focus
on its challenges and try to highlight some of the problems which may hinder the
better development of the Islamic banking system in the country. The existing
literatures could be divided into two phrases. Literatures published before the
establishment of Islamic banking in Nigeria, and literatures published after the
commencement of Islamic banking in Nigeria. However, most of the literatures come
under the first category. The following discussions suggest that the earlier studies are
different from the present study in the sense that the former tries to propose and
suggest that Islamic banking should be established in the country and the latter
focuses on the legal developments of Islamic banking in Nigeria after its
establishment by examining the laws that govern Islamic banking sector in the

country.

Among the earliest literatures that were written before the establishment of
Islamic banking in the country concerning legal issues on Islamic banking can be seen
in several studies. Ahmad (n.d.) discussed the legal basis for the establishment of the
Islamic banking system and the overview of the Nigerian laws on it. The paper is quite

short and useful; the target of the paper was to discuss legal bases of the Islamic



banking system in Nigeria. The scope of that paper is different from that of the current
research. The paper was reviewed because it assisted the researcher to understand the

overview on the legal trip of Islamic banking in Nigeria.

Bawa (1992) proposed the establishment of Islamic banking in Nigeria in the
sense that will contribute in developing the vast agricultural potentials of the country
in various ways, and it will provide the employment opportunities to a certain number
of citizens. Bawa’s paper presumed possible challenges which may likely arise at the
initial stage when Islamic banking is allowed to be operated in Nigeria. Among those
challenges is the difficulty in determining eligible institutions to operate such banking
system, because most of the bankers were trained with conventional systems. Thus,
the staffs should be given orientation how to operate Islamic banking according to
Sharcah principles. Indeed, Bawa’s paper approach purposely focused on the
economic advantages in establishing Islamic banking in Nigeria whilst the present
research focuses on the legal development of Islamic banking to see the improvement

of the Islamic banking laws.

Yadudu (2002) discussed some issues which may directly or indirectly be
related to Islamic banking laws and some of the problems may affect the operation of
Islamic banking and the laws governing it, in the sense that the Nigerian laws were
characterized as secular laws. Yadudu discussed the scope and limitation of the
Federal Constitution and the extent to which it is binding across the country by
referring to section 1, the secularity of Nigeria under section 10 and the right to
freedom of religion to everyone under section 38 of the Federal Constitution of the
Republic of Nigeria. All the above provisions suggested that there are still needs for

further discussion on the operation of Islamic financial institutions under the Federal



Constitution of Nigeria. Yadudu’s work can also be considered, to some extent, as a
study on the legal framework of Islamic banking in Nigeria and the article highlighted
the challenges in the implementation of Sharicah in a democratic Nigeria in the view
of constitutional law. On the other hand, the present research intends to discuss those
issues in the sense of developing the Islamic banking laws and, in this regard, to see
the flexibility of the provisions the Federal Constitution of Nigeria to fit various

situations.

Abikan (2009) discussed and considered the extent to which the establishment
and operation of the Islamic banking system can be accommodated under the 1999
Constitution of the Federal Republic of Nigeria. The paper focused on
constitutionality of Islamic banking in Nigeria and it was presented before the
establishment of the Islamic banking in Nigeria. Thus, the current research is different

in the sense that it focuses on the legal development of Nigerian Islamic banking.

There are several literatures on the legal framework of Islamic banking in
Nigeria after its establishment. Abikan (2012) examined the legal provisions of the
financial institutions and regulatory laws in Nigeria in order to determine their
amenability, or otherwise to the principles and practices of Islamic banking in Nigeria.
The paper targeted to discuss the legal framework for Islamic banking in Nigeria by
looking to the foregoing financial regulatory laws. Abikan did not focus on the
developments of Islamic banking laws to find out the new improvements on operating

Islamic banking sector in the country as what the present research intends to do.

Ismail (2013) examined the origin of Islamic banking and finance in Nigeria,
its perspective, operations as well as the challenges and prospects for the Nigerian

economy. In the discussion of its challenges, the article highlighted the lack of



awareness of the Islamic banking concept in Nigeria, the need of incorporation, and
requisite legal framework. The article did not directly discuss the legal development
of Islamic banking in Nigeria, as what the current study intends to do. It is reviewed to

see the initial stages of Islamic banking in the country.

Dauda (2013) discussed and examined the legal framework of Islamic banking
and finance in Nigeria, which is the main objective of the article. Indeed, the article
managed to highlight some issues and emphasize that to be legal challenges faced by
Islamic banking in Nigeria. He mentioned two issues as the challenges faced by
Islamic banking in Nigeria which are; the legislation problem and adjudication
challenges. Those two issues can be considered as institutional challenges as it may
likely be to hinder the successful establishment and management of Islamic banking in
Nigeria. Thus, the article focuses on the legal framework of Islamic finance in Nigeria
and looks into some challenges facing Islamic banking. However, the present study

focuses on the legal development on Islamic banking in Nigeria.

Mustapha (2014) examined the legal and institutional framework on the
Islamic banking system in Malaysia and Sudan, and identified the lessons that Nigeria
can learn from the legal regimes of Islamic banking in Malaysia and Sudan for its
practice of Islamic banking to be successful. The objectives of this study are typically
different with the current study which aims to discuss on the legal developments of

Islamic banking system in Nigeria.

Bello (2014) assessed the challenges and limitations that Islamic banking in
Nigeria may face, and he also aimed at providing solutions to these issues. The writer
divided the challenges into institutional challenges and operational challenges.

However, the only issue out of his discussion is an inadequate legal framework, which



he said that is due to the fact that it is designed to suit the conventional settings.
Islamic banking cannot adequately be operated if there is no special legal framework
for its institutions. This can be understood from the fact that as Islamic banking
operates on Sharicah basis, the enforcement of such operations in the court of law
became a problem without implementing Islamic laws in the Nigerian legal system.
The article also discussed different legal challenges faced by the Islamic banking in
Nigeria. However, it does not discuss the improvement of the Islamic banking laws in

Nigeria in developing Islamic banking in the country.

Muhammed (2014) discussed the issue of the taxability in Islamic banking
products, and foreseeable problems thereto under the Nigerian laws. The research
highlighted that there is a lacuna in the administration as well as in the taxation of
Islamic banking activities in the country. The target of Muhammed’s paper is,
specifically, to find out the issues, problems and prospects on taxation on Islamic
banking products. However, he does not highlight the development of the taxation
laws in respect to Islamic banking products and services, which is very relevant to the
topic to see what has been implemented to the tax laws in respect to Islamic banking
businesses. The present research is going to discuss on the legal development of

Islamic banking laws in Nigeria away forward.

Based on the all the above discussion, the researcher finds that it is relevant
and beneficial to the recent situation in Nigeria to conduct a research on the
development of Islamic banking laws in Nigeria from 1991 when BOFIA was
amended, where it provided some rooms to accommodate profits and losses sharing
banking, which is later known as non-interest banking, till 2016. Islamic banking

system has been introduced in Nigeria and it started its operation in some of states
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therein in 2012, and due to this introduction many improvements were made to the
banking laws in Nigeria to give room for Islamic banking business. However, the
smooth developments of Islamic banking laws were neglected by many writers. Most
of the writers focused more on the problems and challenges on Islamic banking
industry in Nigeria. However, this research focuses on the development of Islamic
banking laws in Nigeria by looking at the main banking laws and the new guidelines

issued by the CBN to see what has been improved in Islamic banking laws.

Indeed, the outcome of the research will be useful to the Central Bank of
Nigeria for the improving regulatory framework in Islamic banking areas and it will
also be beneficial to the National Assembly and other governmental bodies for more
development of Islamic banking laws by addressing the areas to be emphasized in
enacting new laws in respect to Islamic banking matters. By highlighting these
developments, investors in Islamic financial institutions may have confidence in the
Nigerian performance in providing better services in Islamic financial sectors, and
they can easily invest their money, which will lead to more development of Islamic

banking all over the country.

1.9 OUTLINE OF THE DISSERTATION

The research is divided into five chapters and each chapter consists of topics and
subtopics within the boundaries and concepts of each chapter, therefore, the
arrangement of the chapters is based on the following:

1. Chapter one on the introduction of the research

2. Chapter two on the background of Islamic banking in Nigeria

3. Chapter three on the legal framework of Islamic banking in Nigeria
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