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ABSTRACT 

Malaysia is experiencing rapid economic development in both urban and rural areas 

and experiencing an unprecedented scale of growth especially land development and 

exploitation of natural resources. This increased number of development activities 

especially those involving infrastructure development has given rise to environmental 

degradation, sacrificing recreational areas, weakened hill slopes, depletion of natural 

resources, flash flood, landslide and climate change to list down some adverse 

problems. Despite the fact that development activities can cause adverse impact to the 

environment, these activities cannot be prevented completely. Principles of 

sustainable development were considered and embedded at all levels of decision-

making process of the land use planning and development control system by the local 

planning authority. The local planning authority who is responsible for regulating and 

monitoring development is required to take into consideration the sustainable 

development criterions in the decision-making process to ensure the needs of the 

society is balanced. The local planning authority is empowered to impose conditions 

and restrictions on any application for planning permission to ensure the proposed 

development will be carried out in accordance with the specific regulations, guidelines 

and standards. However, the discretionary power to impose conditions and limitations 

are not absolute and they were caught by the decision in the case of Associated 

Provincial Pictures Houses Limited v Wednesbury Corporation [1948] 1 KB 223, 

where the court set out the limits of the powers of the local planning authority in 

imposing conditions. The court held that “conditions must be reasonable and related to 

the planning activities”. This decision has become a precedent for those seeking to 

challenge the decision conditions imposed on a grant of planning permission on the 

ground of unreasonableness. The local planning authority often imposes conditions 

requiring the developer to make contributions especially in providing public amenities 

including environmental protection measures. However, the local planning authority is 

often faced with challenges from applicants who refuse to fulfil the conditions 

imposed and agreed between them. This incident has prompted the local planning 

authority to resort to using private agreements to bind the project proponents to 

comply with the terms agreed and sealed in a documented agreement. This practice of 

negotiating development for making contributions between the local planning 

authority and the developers is informal in nature and not regulated by any particular 

law except the law of contract for redressing the breach of the agreement. This 

research using a combination of techniques including analysis of court cases and 

sample of agreements and interviews traced and confirmed the existence of the 

informal practice of negotiating development contributions and the use of planning 

agreement to seal the contract. The method used also differs from one local planning 

authority to the other especially in respect of the terminologies used, the manner of 

negotiation, implementation and enforcement of the provisions agreed between the 

parties to the planning agreement. A cursory review of the practice in England in the 

United Kingdom, New South Wales in Australia and New Zealand will be made to 

identify best practices for Malaysia. Thus, the objective of this research is to propose a 

legal framework to regulate the practice of negotiating development to gain 

developers contributions towards promoting sustainable development in West 

Malaysia.     
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  خلاصة البحث
  

 غهههر نطهههز  مههه  ت هههزي وايهههي واية ف ههه   الحضهههة   المنهههز   مههه  كههه   في سهههة    اقتصهههز    تنم ههه  مهههزي  ا تشههه  
 أنشهط  مه  المت ا ه  اي ه   ههاا أ ى وقه . ايطب   ه  المهوار  واسهتلال  الأراضي تطو ة خزص  يلنمو  مسبو 
 ايترف   ه   المنز   وايتضح   ايب ئ   ت هور إلى ايتحت    ايبن   تطو ة على تنطوي ايي تلك وخزص  ايتنم   
ممههز  المنههز  وتلاههر الأرضهه    والانه ههزرا  وايف ضههز،   ايطب   هه  المههوار  واسههتن ا  ايههتل  والمنحهه را   وتلا ههر

 علههى سههلب   آثار  سههب  أن يمتهه  ايتنم هه  أنشههط  أن مهه  ايههةغ  وعلههى. ايسههلب   المشههتل  أ ى إلى ب هه 
ههز  مسههتوا  جم هه  علههى المسههت ام  ايتنم هه  مبههز    مهه  و ههت . تمزمههز ط الأنشهه ههها  منهه  يمتهه  لا ايب ئهه   فهنه 

 ه ئه  خهل  مه  ايتنم ه  في ايهتحت  ونظهزم الأراضهي استخ ام تخط ط في ايقةار حس  صن  اي مل    على
 في تأخها من هز أن و طله  ايةقزبه   وتطهو ة تنظ   ع  المسؤوي  هي المحل   ايتخط ط وه ئ . المحل   ايتخط ط
 وسههههلط . متوازنهههه  المجتمهههه  احت زجههههز  يضههههمزن ايقههههةار  صههههن  عمل هههه  في المسههههت ام  ايتنم هههه  م  ههههزر الاعتبههههزر

 المقترحهه   ايتنم ه  يضهمزن تخطه ط تصهة   علهى الحصهو   له  علهى ايشهةو  يفهة  المحل ه  وو يه  ايتخطه ط
 ايشههةو  فههة  علههى ايقه ر  فهههن ذيههك  ومهه . محه    وم ههز ر توج   هه  ومبههز   يلهواح  وفقههز تنف ههاهز وسه ت 
 Associated" حزيهه  في ايقههةار ايههاي أخهها  ايقزضههي قبهه  مهه  علهه    ايضههبط وتم مطلقهه   تق  ة هه  ي سهه 

Provincial Pictures Houses Limited v Wednesbury Corporation [1948] 1 KB 223  " 
  تههون أن يجهه " أنهه  وقههةر  ايشههةو   فههة  في المحل هه  ايتخطهه ط ه ئهه  صههلح ز  المحتمهه  حهه    ح هه 

  سههه ون ايههها   لأويئهههك سههزبق  ايقهههةار ههههاا أصههب  وقههه ". ايتخطههه ط بأنشههط  صهههل  وذا  م قويههه   بشههةو 
 المحل ه  ايتخطه ط وه ئ . م قوي  غر أسس على ايتخط ط  إذن من  على المفةوض  ايشةو  قةار في يلط  

 ذيهك في بمهز اي زم  المةاف  توفر في خزص  مسزهمز  يتق يم م  المطور تتطل  ايي ايشةو  تفة  مز غزيبز
 ايههها   المتقههه م   مههه  تحههه ا  المحل ههه  ايتخطههه ط ه ئههه  واج ههه  مهههز غزيبهههز ذيهههك  ومههه . ايب ئههه  حمز ههه  تههه ابر

 إلى ايلجهوء إلى المحل ه  ايتخطه ط ه ئه   فه  مز وهاا. ب ن مز عل   ومتف  المفةوض   بايشةو  ايوفزء  ةفضون
 وههههها  عل  ههههز  المتفهههه  يلشههههةو  الامتثههههز  علههههى المشههههةوعز  أصههههحز  ربههههط في خزصهههه  اتفزقههههز  اسههههتخ ام

 منظمه   وغهر رسم   غر والمطور   المحل   ايتخط ط ه ئ  ب  مسزهمز  يتق يم ايتطو ة تفزو  م  الممزرس 
 قل ه  عه   باسهتخ ام ايبحه  وههاا. الاتفهز  بنهو  خهة  علهى اي قه  في قهزنون إلا م   قزنون أي قب  م 

هههه   وحزيهههه   تتب هههه  ايههههي اي راسههههز  مهههه   المسههههزهم  في تطههههو ة يلتفههههزو  رسم هههه  غههههر ممزرسههههز  وجههههو  أك 
 إلى واحههه   المحل ههه  ايتخطههه ط سهههلط  مههه  أ ضهههز الممزرسههه  وتختلههه . اي قههه  لخهههت  ايتخطههه ط اتفهههز  واسهههتخ ام

 عل  ههز المتفهه  الأحتههزم وإنفههزذ وتنف هها ايتفههزو   و ة قهه  المسههتخ م   عنهه  المصههطلحز  وخصوصههز أخههةى
 المتحه    المملته  في انتلهترا في الممزرسه  لهها  سهة   است ةا  إجةاء وس ت . ايتخط ط لاتفز  ايطةف  ب 
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 مه  ايبحه  ههاا فههن وبايتزلي . لمزي  ا الممزرسز  أفض  يتح    ون وز لن ا  أستراي ز  في و ل  سزوث ون و
 المطههور   مسههزهمز  علههى يلحصههو  وتنم تهه   ايتفههزو   ممزرسهه  يتنظهه   ايقههزنوي الإ ههزر اقههترا  أه افهه  هههو

 .مزي  ا غة  في المست ام  ايتنم   ت     في خصوصز
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CHAPTER ONE 

INTRODUCTION 

1.1 BACKGROUND OF THE RESEARCH 

Malaysia has been experiencing rapid economic development predominantly in the 

urban centres where the demand for commercial and residential properties are always 

increasing as an evidence of economic growth. Meanwhile, the development in urban 

peripheral and rural areas, especially land development for developing infrastructure 

such as highways, exploitation of natural resources sector has given rise to various 

related adverse environmental impact. Overall, indiscriminate land development has 

led to degradation and sacrificing of recreational areas, weakened hill slopes, 

depletion of natural resources, flash flood, landslide and climate change to list down 

some adverse problems. The Malaysian government has introduced various policies, 

legal and administrative measures to manage the increasing environmental problems, 

mainly providing for integration of the principles of sustainable development at all 

levels of land use planning and development control system. The local planning 

authority1, the agency entrusted with the responsibility to control land development is 

required to take into consideration the sustainable development criterions. Thus, the 

local planning authority is empowered to impose conditions on a grant of planning 

permission to ensure the proposed development will be carried out in accordance with 

the provisions of the development plans, related policies, law, regulations, guidelines 

and standards. The corporate property developers are required to make financial 

contributions towards providing public amenities and infrastructure and lately on 

matters related to the environmental protection measures. This aspect includes the 

                                                 
1 This thesis will use the term local authority and local planning authority interchangeably.  



 

 

 

2 

corporate responsibility contributions from developers seeking to promote their 

businesses. The parties often negotiate the contributions from the developers using 

private agreements to ensure compliance. At present, the negotiations are carried out 

informally, lacking in transparency and it is feared it may breed corruption and fail to 

promote sustainable development as envisaged. Thus, this research seeks to propose a 

legal framework for regulating the practice of negotiating development to secure 

developers’ contributions towards promoting sustainable development in West 

Malaysia.   

 

1.1.1 DEVELOPMENT CONTROL AND SUSTAINABLE DEVELOPMENT 

The term development and sustainable development is said to have a firm foundation 

in the land use planning and development control system. This is because the term 

development under the land use planning system is very broad and often used to refer 

to the construction of buildings, renovation, demolition or material change of the use 

of the land and buildings.2 However, the definition of development goes beyond the 

normal interpretation as it provides a better life for the people and ensuring basic 

needs are given for example providing adequate housing, food, facilities, healthcare 

facilities, employment opportunities and education.3 Intensive land development and 

exploitation of natural resources have given rise to various problems especially land 

degradation, loss of biodiversity, landslides and loss of property and life and various 

                                                 
2 Section 2, Town and Country Planning Act 1976. 
3 Richard Pete and Elaine Hartwick, Theories of Development Contentions, Arguments, Alternatives 

(New York: Guilford Publication, 2009), at 1; Stephen M. Wheeler, Planning for Sustainability 

Creating Liveable, Equitable and Ecological Communities (New York: Routledge, 2004), at 19; Mark 

Stallworthy, Sustainability, Land Use and Environment a Legal Analysis (London: Cavendish, 2002), at 

xxxv.  
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other adverse impacts.4 Impacts due to poor land use are regularly highlighted in the 

media, river pollution, conflicts of land use such as the citing of housing projects 

adjacent to landfills.5 As more competing uses for land and its resources arise, conflict 

often ensues mainly from the landowners owing to restrictions imposed, the regulatory 

authorities seeking to enforce compliance and the members of the public who suffers 

from the increasing environmental problems.  

Development especially land development is often given a negative 

connotation in terms of giving rise to environmental impacts. Land use plans 

incorporate provisions for sustainable urban form, design, biodiversity conservation, 

and climate change. Development control is a determination of a proposed 

development’s suitability in light of national policy and local plans, made by officers 

at the local planning authority on a case by case basis. This is where local, regional 

and national policies on aspects of sustainable development are put into practice. The 

purpose of land use planning is to achieve sustainable development as this ensures we 

develop better lives for ourselves without destroying the resources needed by the 

future generations. Development promotes growth, to meet the housing demands of 

growing population seeking new designs and choices owing to prosperity, as well as 

to respond to the changes that new technologies offer and the competition between 

nations. Sustainable development is about the change for the better, for the built 

environment and natural environment that is essential to men’s well-being, restoring 

of destroyed habitats, creating open space for the benefit of body and soul. The 

                                                 
4 World wildlife fund (WWF), Land Use Planning, accessed from http://www.wwf.org.my/ 

about_wwf/what_we_do/policy_main/policy_projects/projects_land_use_planning/ accessed on 10 th 

November 2015. 
5 Timo Kaphengst, “Towards a definition of global sustainable land use? A discussion on theory, 

concepts and implications for governance: Globalands Discussion Paper”. Accessed February 8, 2016. 

http://globalands.ecologic.eu/sites/default/files/Globalands_Discussion_Paper_Sustainable_Landuse.pd

f. 

http://www.wwf.org.my/
http://globalands.ecologic.eu/sites/default/files/Globalands_Discussion_Paper_Sustainable_Landuse.pdf
http://globalands.ecologic.eu/sites/default/files/Globalands_Discussion_Paper_Sustainable_Landuse.pdf

