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ABSTRACT

This research involves an analysis of the constitutional action and judicial review in
three systems which are the American, Egyptian and Islamic legal systems, in terms of
its definition, methods and conditions, as well as the effect of the ruling passed in such
a suit, as being the true mechanism by which judicial control over the constitutionality
of laws can be applied. The research forms an attempt at discovering whether the
Islamic legal system had known the constitutional suit in its contemporary form,
something which requires knowledge of the nature of such a suit in the Islamic legal
system, through discovering the points of similarity and difference with regards to the
suit in both the positive and Islamic legal systems as well as the possibility of the
utilisation by each system of the advantages of the other in improving the application
of the constitutional suit. For this purpose, the researcher applied the case study
methodology by choosing America as the country in which the control over the
constitutionality of laws had been established, as the court in the said jurisdiction had
participated in setting basic and fundamental rules and principles in this field. Egypt
was also chosen as being the first Arab country that gave to its courts, especially the
Supreme Constitutional Court, the right to apply judicial control which aided in the
establishment of the principles of separation of powers, the rule of law and the
independence of judicial authority. The researcher has applied the historical,
descriptive and analytical as well as the critical research methodologies. The
researcher has also specified the different methods by which the constitutional suit can
be brought before the competent court, and described its general limitations and
restrictions’ on the exercise of Judicial review, as well as the effects of the ruling of
constitutionality or unconstitutionality, in a detailed way in both the American and
Egyptian legal systems as compared to the Islamic legal system. The researcher has
also stated the role of judicial precedents in the stabilisation of legal status in America,
which rendered the control system in the said jurisdiction to be a centralised system.
Finally, the researcher concluded that the Egyptian legal system is very similar to the
Islamic legal system in the application of the same methods for the filing of the suit,
as well as its conditions, nature and the effect of the ruling passed under it. The
researcher concluded that the Islamic legal system had known and applied the
constitutional suit in practice, before the positive legal system had, but did not succeed
in codifying these texts and cases in the form of a complete legal theory as in the
positive legal system, an issue that made the Islamic legal system lacking in theory.
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CHAPTER ONE

INTRODUCTION

In most democratic countries with written constitutions, one of the basic elements of
the state to be submitted to law is the principle of the Supremacy of the constitution
over all other norms in the legal system and over all state acts. This Supremacy
implies not only submission to the procedural and organic rules established in the
constitution, but also the respect of fundamental rights of individuals contained
therein.

As we know the constitution is an organic and procedural as well as
substantive rule. Therefore, statute could be unconstitutional not only because of the
procedural non-regulation, but also when its contents are contrary to the principles
established in the constitutional regarding the rights of individuals. Thus,
constitutional supremacy would mean nothing if there is no particular way of the
protection of the constitution.

Consequently, it is necessary to find mechanisms that lead to a more practical
way. Among the mechanisms is the judicial control over the constitutionality of law
which guarantees the protection of public freedoms and rights from the arbitrariness
the legislature or a person’s departure from it when he breaches a rule that is
established by the constitution. This mechanism requires a method in order for the
judiciary to look into breaches of the constitution. This operation can be executed
through the constitutional action which is considered the basic way through which the
courts can practice their function in controlling over the constitutionality of the

legislations as well as the degree of their conformation with the constitution and its



spirit. The constitutional action plays a fundamental role in sustaining democracy in
any legal system. The constitutional action has the main role in maintaining political
stability within the existing constitutional framework of democratic principles and
human rights. The constitutional action achieves a balance between powers given to
government and the protection of human rights, all within the bound arises of the rule
of law. Any observer of the rulings of the constitutional courts in the democratic
countries will easily recognise the high priority it has given to human right issues.
Judicial review has defined and applied important principles of human rights,
including the presumption of innocence, right of access to the courts, the right to a fair
trial, equal protection under the law, the right to privacy and freedom of expression.
So, the judicial review aims to protect public freedom and rights through exercising
laws, which are passed by legislative authority.

Therefore, if the objective of the constitutional action is to prevent the
legislative authority from putting forward unconstitutional laws in contemporary
countries. Then, the wisdom of the constitutional action in the Islamic law is to deny
the rules from wording legislation that contradicts the legitimacy and higher divine
rule demanded by Allah (S.W.T.).

Among the significant principles which have the link with the system of
judicial review of laws is the principle of separation of powers. The separation of
powers is one of the main principles which have helped to establish a system of
judicial review in the democratic countries. This principle is that separation of powers
creates a system of check and balance and thereby prevents one of the authorities from
becoming too powerful. Also, the separation of powers allows the bodies exercising
the different powers to become specialised with their area of activity and thus ensures

that decisions are made correctly and adequately by organs especially designed for



specific tasks. The executive authority exerts influence on the judiciary through the
appointment of judges, while the courts control the executive by the means of judicial
review.

In the American constitution of 1787, the principle of separation of powers is a
judicial fact. According to Article 3, the constitution of Virginia of 1776 stated:' “the
legislative, executive and judiciary departments, shall be separate and distinct, so that
neither exercise the powers properly belonging to the other; nor shall any person
exercise the powers of more than one of them at the same time...” The American
constitution of 1787 has considered the principle of the separation of powers a very
important and has clearly expressed it.

The American Constitution has stipulated the principle of separation of powers,
yet this separation allowed various interferences among the powers, as a system of
checks and balances. Therefore, Article 1 of the constitution entrusted the legislative
powers of the United States to Congress, so that democratically-elected
representatives will determine national policy. Article 2 vests the executive power of
President, in the interest of a unified administration by an elected officer. Article 3
places the judicial power in judges appointed for life and removable only for high
crimes and misdemeanors, so that cases may be decided without fear of reprisal.”

In this regard, Egyptian constitution authorizes executive power more than to
limit it. The constitution does not state only by explicit authorization but also by its

silence, gaps, and vagueness.” In this respect, the executive power is exercised by the

"' M. J. C Vile, Constitutionalism and the Separation of Powers, (Claredon Press, Oxford, 1967), 119
and 147. Also see Hilaire Barnett, Constitutional and Administrative Law, (Cavendish Publishing
Limited), 178-185.

2 E. C. S. Wade and A. W. Bradley, Constitutional and Administrative Law, (London and New York
Longman, 11" Edition, 1986), 51-59.

3 Article 74 of Egyptian constitution of 1971." If any danger threatens the national unity or the safety of
the motherland or obstructs the constitutional role of the State institutions, the President of the
Republic shall take urgent measures to face this danger, direct a statement to the people and conduct a





