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Abstract,

This dissertation is an attempt to compare, generally,
betwesn Islamic law of Evidence and Procedure with the
Modern law of Evidence and Procedure. It concentrates on
admission/confeassion (igrar) becaues inmodern altuation,
confession or iqrar was made nearly in all transaction

and it becomes part of our life.

An accused person’'s decision to confess his guilt
has been described as "the single most important aspect
of decision making in the penal process”. Regrettably,
it is also one of the most under-researched and comp lex
of all. Ho one would dispute the importance of an act by
which the accused person waives his right to trial and
aurrenders the chances of acquittal whiech the trial

procedure offers whether in Islamic law or Western law.

The purpose Firstly, it
semks to study the law governing admission and confeg-
sion (iqrar) in Islamic law comparatively made wWith
Hodern law especially under Criminal Procedure Code and

Malaysian Evidence Ack 1950,

swcondly, & research is undertaken to study the esvidence
and procsdure as practiced by rhe both Courts (Islamic

e



law and Modern law) when an accused person confesses hisg
guilt., The comparstive spproach was made to Justify  the
applicability of one of rthe legal principle in Iglamic

law in the relevant court of law.

Thirdly, to show that the tools used in that ammgériﬁﬁn
are suitable and reliable, therefore they are unbiased.
This approsch proves that the Ialamic solution is the
best. In other words, Islam has a glarious part to play

in thig modern world,
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CHAPTER ONE

Introduction

The Law of evidence and vrocedure form a foundatiion
For evary system of justice. 3o is the case in Islamlc
system of Administration of Justice. In systems other
than Islam, the development af Law of Evidence and
Procedure are attributable to History of Judicial Organ-
isations. The rules of evidence and procedure were
Pramed by the people as and when 1t was considered
axpedient by them vhereas in Islamic System of Justice,
the msources of Law of Evidence and Procedure are the
Quran and the Sunnah of the Prophet (PBUH). The princi-
ples are set out in Quran and Sunnah, while the detalls
of Lew of Evidence and Procedure ars worked out by Ijma’
and Ijtihad and other methods such as sanclogy (fiyas),

atc.

The cornerstone of the both Islamic law of Evidenoe
andd Procedure and Western system is that severyone i

presumed innocent unless proven guilty in a court of

law. In Islamic law, this principle is fundamental. The
csorollary to this principle is that the burden of proof
is on the complainant. These rules are revealed in the
Quranic verse

“and thome who produce not Four witnesses

support their allegation, flog them with eigh
ntripes”

al-Nurr @ 4



The rules are also found in the following tradition of

the Prophet

“I1f men wWwere to be granted what they claim, some
will elmim the wealth and lives of others. The
burden of Proof is on the propenent; an oath 1is
incumbent on him who denieg”

These fundamental principles run throughout hoth
Tslanic law and Western law. They are especially impor~
tant in oriminal law as they smbody the presumption af

innocenca and place the burden of proofl on the accuser.

The object of the Islamic law of avidence i to
formulate principles which are essentials for proving
Facts relevant for disposal of a case. In article 77 of
the Hejella it is provided

“The object of evidence is to prove what is oon-
trary to the apparent fact, the abject of oath 18
to insure the continuance of the original state” .
A Pact can be proved in four ways before a Court of
Law
(1) Admission/Confession;
(2% Testimony of Witnesses;
(3) Oath;
(4) Documentary and Circumatantial Evidence
Every man is entitled to a fair trial when charged

with an offence. The drama of criminal and civil trials

has always been the focus of publice sttention. For =

&3



layman, & Gtrial igs the machinery by which guilt or
inhocence 1s determined. Little does be realize that it

igs not the only way in which a man may ba convicted of
an offance. Neither does he know that Courts devote &
large portion of their time Lo dispose of cases wherein
the accused person pleads guilty or makes an admission

or confession and waives his right to & trial.

In USA, it was digscovered that nine out of ten ocon-
victions on serious charges Wwere based on pleas of
guiltyl or confessions. In less serious misdemeanor
camas (for example, drunkness, disorderly conduct and
other non traffick offences), the percentage may he 88
high as 89 parcent.. The Criminal Investigationa in
London initiates sbout sevanty thousand prosecutions &
vaear for indicatable offence and it is thought that a0

are settled by & plea of

percent or Woxre of these
guilty. In the High Courts, the rates may drop to nbout

75 pervoent.

emmmmmmmwwmmmmmmmmmww

1. %se Arthur Rosett in “The Nagoeflalad Gullby
flag Annals of the American Academy of Palitioal
Sciencaes p, 71 - B1, Reprinted in Crime and Justlce
Vol. 2, Leon Radzinowicz (ed) 1971, New York ! Baglc
Books Inc., @ 438 -~ 448.




Research Methaodology

] spent about seven months to collaect whatever mate-
rials regarding this subject. Initial information WAS
abtained through resding and research in I[IU Library,
Law Library of Malays University and the Pusat Islam
library. Books, journals and articles were vefered to,

bhagidaes judgements of local and foreign Courts.

The perusal of sourse materials was not restricted to
loecal matarisls. Regrettably, local materials are lachk-
ing. Foreign materials from Arab countries, India,

Pukistan, England and USA were rafarad to as well.

From the administrative point of view, a decision Lo
nake an admission and confession is always we Loomed
because it saved judicial time and expences Ffor all
onrtiss concerned. A trial takes days and weeks or
nonths as in the trial of Datuk Mokhtar Hashim in 1983,
Notwithstanding, the Jjudge wnust gatigfied that the
scoused has oconfessed his guilt with free-will and
without any undue influence or duress whether in Shariah

law and Modern law.

In the usuzl cases, no Wwitnesses neesd be called and
no arguments are requirad on questions of law., & Confes~
sion aignifies legitimacy of prosecution and accurancy

grnilt of

of the progecutor’ s judgement pertaining to the



the accused persons.

The saspects which give arise to concern is whether
these guilty pleaders know the nature and congegquences
of their plesas. Some may be forced to plead guilty, or
it may be a result of extrinsic pressure which renders
the notion of free choice to a fair trial illusory, ples
bargaining may have come Lo play. Persons have not
committed the offences may plead guilty to the charges.
Thus, the writer sees the need to examine these ques-
tions in great detail between Shariah law and Modern

law,

Objectivesn

The writer s primary objective 1in writing this paper
is to examine the law governing adnission and confeasion
comparatively between Islamic law and Western law and
their reasons. Besides that, the writer intrested to
know the ressons which prompt an accused to make an
admnission and confession.voesr he makes freely without any
inducement, threat, promise or vise versa. Since the
decision of the accused to wqaive his right to a trial
is an important decision made in the penal process,
there should be rules to govern the acceptance of auch

plea. It is the writer's intention to reveal any viola



tion of such rules laid down by the legislature and the
Courts in the Course of Practice. In Modern Law, law as
it exists on paper may not be fully headed by Magistrate
or other persons 1nvolved in the administration of

justicea

Secondly, & confession im often regarded as a mani-
festation of gulilt-ridden conscience, contrition and re
morge. Based on this rationale, the Courts came to
regard a confession an admission as a mitigating factor
in sentencing. It is submitted, however, that accused
confasses his guilt for svery practical reasons which do
not involve contrition and remorse. Hore disturbing 1is
the fact that a confession of guilt may be the result of
bargain made with the prosecutor especially in Civil /

Maodern law.

Lastly, the writer whishes to show that the comparison
macde between Islamic law and Western law in the law on
admissions and confessions is in practical approach and
the canclusion drawn from that comparison shows that the
tools used are suitable and reliable, therefore they are
unbiased. This approach proves that the Islamic solution
ig the besgt. In other words, Islam has a glorious part

to play in this modern world.



Al larar (Confession) and Its

In Islam, iqrar or confession is one of the important

legal methods to convicts an accused in the court of
Justice. The admission before a court of a charge of

commission af offence L8 technically krnown as
confegsion. It is a relative proof in that it affects
only the person making such confession (igqrar). Great
importance has been attached to confession in the Quran

ancd Sunnah.

In Islamic Criminal Procedure, when someone is
brought before a court, not only must the charge be read
to him but each of the ingredients and elements invelvad
shall be explained. The charge must be explained to the
accugsed in a language which he understands. It is diffi-
cult for a person not normally acquinted with legal
language to understand a charge. The preblem will be
acute if it is explained in what is in the accusad
person 8 opinion, a foreign language. This procedure ism
the gmame with Modern Criminal Procedure. The case of
Chin Shin. x.. Bex, decided that the accused nust

be entirely convermant with the language used in court.

The duty of the Court is therefore to ensure that the
sccuged has no diffiocult in understanding the charge and

the interpreter must inform the Court of any diffioculty.





