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PREFACE

Glory be to Allah, Lord of the worlds, and praise and peace be on the Prophet
Muhammad, his family and companions, and those who follow him till the day of

resurrection.

And now, Allah, Glory be to Him (GBTH), sent Prophet Muhammad, peace be upon
him (PBUH) for all human beings, who is the hearer of glad tidings and who exhorts

against misdeeds, and as a mercy offered to the worid.

Allah said in the Holy Qur'an : "We send thee not, but as a mercy for all

creatures.” {(Surah al-Anbiya' : 107).

Allah said : "And verily thou dost guide {(men) to the straight way, the way of
Allah, to whom belongs whatever is in the Heavens and whatever is on earth : Behald

{how) all affairs tend towards Allah (Surah al~Shura : 52 - 53).

Allah also said : "Mankind! We created you from a single (pair} of a male and
a female, and made you into nations and trihes, that you may know each other (not
that ye may despise each other}. Verily the most favoured of you in the sight of Allah
is (he who is) the most righteous of you. And Allah has full knowledge and is well

acquaited (with all things) : (Surah al-Hujurat : 13).

Nothing in the world is perfect and no word is the last word in any branch of
knowledge, least of all in the study and practice of law. This dissertation is a

compendium of Muslim Parsonal law which represents an attempt to codify the Islamic



Lawsrelating to conditions for validity of Muslim and non-Muslim Marriages in certain

cauntries such as Malaysia, Singapore, Thailand and Indonesia.

This dissertation is based on the Holy Qur'an and the Sunnah and the others
text-books of acknowledged authority. Tt refers to the Rules of Conduct of nearly all
the recognised Schools of Law in Tslam, e.g. Hanafi, Maliki, Shafi't, Hanbali and Shiah.
The current laws és in force in various Muslim countries including Malaysia have alsc

been stated on the subject, wherever available,
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ABSTRACT
Thia dissertation has been nrganisecd in two parts @ Part 1 deala with the

conditions for validity of Muslim Marriages and its contains twa chapters,

In Chapter 1, T will discuas the definition of marriage in general, concept of
marriage hafore and after talam, the purpose and the significance of marriage. 1t also

touches what are the conditions of Mustim Marriage in general,

In Chapter II, [ will discuss the various conditiona for Muslim marriage in
detail. Among the areasa covered under this chapter ia the parties to the marriage,
permanent prohibiting of marriages, tamporary impediments and ather alreumatancres,
I also discusa the concept of ijab and qabul, consent in the marriage which covers
consent of the partina and consent of the guardian. It also covered the witness in

the marriage and the concept of mquality (kafa'ah) in mAarriage,

Part (I1 deals with the conditions For validity of non-Mualim Marriagea in

coertain countries auch as Malaysia, Singapore, Indonesia and Thailand,

The last part of thia dissertation eonsists of the Final Remarks and glabal
conclusion with the comparison betwesn the Islamic law and the common law with that
coverad in previous chapters was not simultaneous. The simultanenus comparison
here was bared on all points, topics and acopes which were discussed in previous

chaptors,

Finally, this dissertation enda with the index of various important words and
names, the glossary of various worda given and last hut nat lennt, tha bibllography

of the referencas that have heen uaed in this diasertation.



RESEARCH METHODOLOGY

In the course of this research towards the completion of this dissertation, the

following methods have heen adopted :-

A. Library research

A Library research has heen conducted which includes the collaction of various

materials from both aspects, the Islamic law and the common law, These materials are

as follows :-

; Al-Qur'an

ii. Tafsir

iil, A hadith with commentaries

iv. Books on Figh

V. Relevant books on the Islamic Law and Common Law
vi, Various statutes

vii,  Various dictionaries

B. Field of Research

A field of research has alsc been macde as follow -

(a) reading and collecting materials regarding this subject.,
(b) consultations with the supervisor,

() discussions with the colleaguas.

A



C. Problems
Lack of books on Tslamic Family L.aw in the English language absolves me from
offering an apology for venturing to treat of a0 vast a subject. This work, the first

of its kind, is an attempt to examine the conditiong for validity of marriages.

Several problems were encounted in writiné; this dissertation, Firstly, I was
burdened with considerable difficulty during my study of the Family Law, for T had,
in the first instance an inadequate knowledge of the theory, concept and conditions
for validity of marriages in Tslam and Common Law, nor had 1 any experience of
reading the clagsical works on the subject., The burden was made worae hy the fact
that there exists a common practice among some of the authors of Islamic Legal
literature who refer to certain hadith and to the writingsa of one or more of the
founders of the four major sunni schools of Jurisprudence without indicating the
gsource, This is a somewhat common practice bhecause of the assumption that the
reference is so well-known that it does not necesgsarily require a citation. Wherever
possible, I have tried to supply it by going through all the books that T could

possibly get on hadith, otherwise I have quoted the author as a secondary source.

Finally, I am very conscious of my shortcomings and imperfections, and leave

it to those more competent than me to give the subject a comprehensive treatment.

xi
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INTRODUCTION

Islam in the last of the Divine Revelations. As the Qur'an states, Islam is not
a new religion but the culmination of God's apiritual and temporal commands made
known to mankind through Moses and Jesus and the prophets, and Muhammad the last

prophet, Islam, therefore continues as the succesgsor and final expression of the

Judeo-Christian revelations.

The Qur'an, which is the principal source of Islamic law (8hari'a), contains the
rules by which the Muslim world is governed (or should govern itself) and forms the
basis for relations bet ween man and God, bet ween all persons whether Mualim or non-
Muslim, as well as between man and all aspects of the crestion. The 8hari'a also
contains the rules by which Muslim soclety (or societies) is organized, and it provides
the means to resolve conflicts between individuals and between the individual and
the state., As such one of the acknowledged goals of the Bharl'a is to combat arime
through faith and religious ohservance, and through the various proscriptions and

modalities for the establishment of a just criminal justice system.l

There is no dispute among Muslims that the Qur'an 1s the basis of the Bhari'a

and that itas specific provisions are to be rigorously and scrupulously observed.

The Bunnah is a complementary source to the Qur'an and consists of both the
sayings (Hadith) of the Prophet and accounts of his deeds, The 8unnah explains and

amplifies the Qur'an, and it cannot be interpreted in any way which alters the Qur'an

i M. Cherif Bassiouni, The Islamic Criminal Justice Systenm,
Oceana Publications, Tne. N.York, 1982, p. xiii.
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or is inconsistent with the meaning of any of its specific provisions. The Qur'an and

8unna thus constitute the very substance of the Shari'a.

Though there are other sources of law, a principle of gradation and priority
of sources exists which makes the Qur'an the first source, followed by the Sunnah,

and this in turn followed by other sources of law and rulea of interpretation of the

Qur'an and Sunnah.

The Qur'aﬁ contains a variety of law-making provisions and legal proscriptions
interspersed throughout its chapters (Burat) and verses (Ayat). A number of rules
exist for interpreting these provisions such as the position of a given Ayat within the
context of the Surah, which in turn is inter preted in accordance with its placein the
sequence of revelations, its reference to other revelations, and its historicsl context
in relation to particular conditions which exlsted at the time of the given revelation,
These and other rules are known as the science of interpretation (Ilm usul al-figh),
According to these rules one initially is to refer to a specific provision and then to
a general provision dealing with a particular situation. No general provision can be
interpreted so as to contradict a specific provision, and a specific rule will be
controlling over a general proposition. A general provision, however, is always
interpreted in the broadest manner, while a specific provision is interpreted in the
narrowest manner. Reasoning by analogy is permitted as are applications by

analogy.2

2 Ibid., p. =xiv,
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Besides the Qur'an and Sunnah, other sources of law make possible the
application of Islam to contemporary situations, Muslim scholars do not consider
Islam to be an adaptable religion or system of law, in the sense that it is evolutionary,
but rather that it is a religion and legal system which applies to all times. It is
therefore the application that is susceptible to evolution. Indeed, the provisions of
the Qur'an are such 'that by their disciplined interpretation, with the aid of the
8unnah, and in reliance on other sources of interpretation and sources of law, Islam

can provide the solution to contemporary social problems through the rule of law.

Fourteen centuries ago, Islam was a spiritual, social and legal revolution; its

potential for the same remalns unchanged.

The western reader will doubtless encounter some difficulty in grasping the
manner in which the Qur'an elaborates the blueprint for a legal system and the
methodology by which provisions of the Qur'an are interpreted and applied. This
problem will be apparent throughout this dissertation to specific verses of the Qur'an
or statements of the Sunnah, which to an Arabic-speaking Muslim might be more
readily understood, than to the non-Muslm non-Arabic speaking person. The
problem is essentially ocultural (and linguistic), but also conceptual and

methodological. Even for the Muslim world the matter is arduoua.?

Islamic jurisprudence developed over fourteen centuries fromthe first Islamic
revelation in 622 A.D. to contemporary times. During that history various schools of
Jurisprudence emerged, sach giving its own view of the meaning and application of

the Shari'a, Many schools even spawned sub-schools with different interpretative

3 Ibid,




approaches and applications,

Islamic jurisprudence hag also been influenced in its evolution by the various
cultures and social systems which it has encompassed. Furthermore, the spread of
Islam in time was also across much of the earth's surface, extending at its height from

southern France to Central Asia, assimilating races and transforming cultures without

destroying them.

Islam took root and spread among 80 many peoples enduring for so long,
notwithstanding human cultural differences, because one of its basic premises is

equality in diversity,

The Qur'an expressly states in Surah al-Hujurat 113, to the effect :
"0 people, we have created you male and female and we have made you
into nations and tribes so that you may come to know one another, but

the bast of you in the face of God is the most rigtious among you,”

Adding to this is the Prophet's Hadith which means to the effect !
The people are equal ag are the teeth of a comb. There i3 no one hetter
than another, whether he be Arab or non-Arab. The best among you is

the most plous,4

The Muslims are broadly divided as far as doctrine and law are concerned into

two groups - the Sunni and the Shiah groups, The differences between these

1 See the idea in C.G. Weeramantry, Islami¢ Jurisprudence
An International Perpgpactive, (1988) p,76.






