INTEENATIONAL ISTAMIC UNIVERSITY MEI.XYSIX

COMPENSATORY DAMAGES UNDER LAW

OF CONTRACT: A COMPARATIVE STUDY

UNDER ENGILISH LAW, MIAILAYSIAN LAW
AND ISLAMIC LAW

BY

CHE THALRI BINTT MD. ISMATIL,

THIS THRESIS IS SUBMITTED IN PARTIAL
FULFILMENT OF THE REQUIREMENT
FOR THE DEGRERE QF
MASTER OF COMPARATIVE LAWS

KULLIYYAH OF LAWS
INTERNATINAL ISLAMIC UNTVERSITY
MAILAYSIA

APRIIL 1998



ABSTRACT

The topic concerns the law governing the compensatory damages in English law,
Malaysian and Islamic law. This is a library research endeavour for which the writer
has gone through various legal opinions of the English writers and Malaysian writers.
The modern commentary as well as the classical books were referred to for the
Islamic view. For English law, the study was most made to the relevant cases and
statutes such as Law Reform (Contributory Negligence) Act 1945, Sale of Goods Act
1979 and Sale and Supply of Goods Act 1994. While for the Malaysian legal position,
special reference was made to the Contracts Act 1950 which governs most of contract
law in Malaysia, and the Sale of Goods Act 1957. The Civil Law Act 1956 was
referred to cover some cases which permits the importation of English law for
instance in the insurance law, contribuiory negligence and other commercial matters.

The English law governing the compensatory damages developed through the
emerging cases and some of the rule in these cases were imported into Malaysia, for
example the principles in Hadley v Baxendale. These emerging cases continuously
gave wider discretion of the court to determine the assessment and method to grant
damages. While for the Islamic law, the classical jurists were more concerned with
the discussion of right and obligations in performing the contract rather than damages
which after the breach of the contract. The thesis further found that some of the
existing rules in English law and Malaysia are not contradicting Islamic law.The
writer sums up by explaining the position of compensatory damages law in England,
Malaysia and Islamic law.
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CHAPTER ONIE

1, PRELIMINARY

1.1 INTRODUCTION

This paper concerns the compensatory damages which are in monetary term available
for a refusal or failure to perform an existing contractual obligation or the one vitiated
by mistake, misrepresentation, duress or any other illegalities. The analysis will be on
the ‘expressly planned’ damages arising from express terms of a contraci or implied
termas recognised by law. The study is also confined to unliquidated damages only,
anyway, some problems relating to part payment and deposit will be discussed in

Chapter 3 part 3.3.

This introductory chapter deals with a number of preliminary maiters such as the
definition of ‘contractwal obligation® and ‘@mp@néa’t@ry damages’, the functions of
compensatory damages and some observations on the Malaysian legal position. The
second chapter details out the action for compensatory damages which may arise from
a breach of a2 term @:f a coniract. The action also may result from an anticipatory
breach such as repudiation due to misrepresentation and the duty to disclose some

material facts. It also explains the bases of the award.

Chapter three is the discussion on the iypes of losses in which the question of

damages will arise, for example, damages for personal injury, property and economic



loss. Then chapter four deals with the general principles of assessment and factors
limiting the award. The next chapter is concerned with the Islamic principles of
compensatory damages and also brings oui similarities and differences between the

English law and the Islamic law system.

This thesis will observe at the very ouiset that the English law and Malaysian law
systems are not direcied to the compulsion of promises to prevent the breach of
coniract, rather, they are concerned with relief to promisee to redress. The common
law is not much concerned with the question: how man can be made to keep his
promises? Insiead, it is concerned with question: how can man be to deal with those
who make promises?’ In other words, the common law provides freedom to make

comiract to give considerable freedom to breach the contract as well.?

1.2 DEFINITION

This study is only concerned with remedy of compensatory damages and the action for
damages is always available as of right when a coniract has been broken. Mc Gregor
d@fmes ‘damages’ as:’

“... the pecuniary compensation, obtainable by success in an action, for
a wrong which is either a tort or a breach of contract, the compensation
being in the form of a lump sum which is awarded unconditionally and
is generally but not necessarily, expressed in currency.”

19;4Wheeler and Shaw, Confract law, coses, materials and commentary, Clarendon Press, Oxford,
, p 173, :

P E'RY
Tbid.
¥ Mo Gregor. H, Me Gregor on damages, Swest and Maxwell, London, 1980, 14" ed., p 1.



The compensatory aspect of damages in monetary terms is brought in the dictum of
Lord Blackburn in Livingstone v Rawyards Coal Co'.:

*...where any injury is to be compensated by damages, in setting the

sum of money to be given for reparation of damages you should as

nearly as possible get at that sum of money which will put the party

who has been injured, or who has suffered, in the same position as he

would have been in if he had not sustained the wrong for which he is

now getting his compensation or reparation.”
Therefore, in contract, the ‘wrong’ is the breach of contract, so that compensation
requires the injured party to be put into the position he or she would have been if there
had been no breach and the coniract had been performed well. The damages are
limited to what may reasonably be supposed to have been in contemplation of the

parties. In frand, the reparation is for all the actual damages directly flowing from the

fraudulent inducement.

A legally binding agreement arises as a resuli of offer and acceptance, together with a
number of requirements such as consideration, intention to create legal relation and
compliance with any legal formalities. The parties also must have capacity to contract
and the agreement must be legal”’ In consequence, a ‘contractual obligation® arises
demanding the promised performance. The award of damages is made in accordance
with the general principle to put the innocent party in the position if the coniract had

been performed; he should recover no more than what he has lost.

+(1830) 5 App Cas. 25 a1 39.
Concise Dictionary of Law. Oxford University Press, London, 1983, p 84.



Generally speaking however, the law does not actually compel the performance of a
contract, rather it merely gives a remedy normally damages for the breach.b The
definition of a contract is a mere meeting of minds by way of offer and accepiance
supported with consideration. Hence, the definition reveals a weakness ie. the
absence of bargain element in coniracts and the lack of emphasis on the obligation
arising afierwards.” Damages are only given consideration as a matier of right when
the contract is broken. Equity does also provide the remedy of specific performance

and injunciion, but these are only exceptionally granted and discretionary of the court.

1.3 CONCURRENT LIABILITY BETWEEN

CONTRACT AND TORT.

A plainiiff seeking compensation may express his claim either as one in coniract or in
tort. He cannot recover iwice for the same injury although he may by suing in contract

o avoid an obstacle to an action in tort or vice versa.

There were some cases in which the plaintiff whose natural remedy lies in contract
against one defendant had been successful in a tort action against a different
defendant. In Junior Books v Veiichi Co. Lid.F the plaintiff entered imio a confract
with A to build a warchouse. The defendants were nominated as sub»c@mmctbzs for

the flooring. If that were so, then the plaintiff would normally have had an action

: A@iy&h PS, An inireduction to the lew of comtract, Clarendon Press, Oxford, 1995, 5% ed., p 40.
 id, pp 41-43,
[1982] 3 All ER 201.



against A, and A, in turn, would have had action against the defendant. However, the
House of Lords held that on such facts, the plaintiff could have tort action against the
defendant even though there was no danger of physical injury or properiy damage to

the plaintiff. The decision has led to much discussion and criticism later.

Nevertheless, it comes to be recognised that there are circumstances in which the
Liability of the defendant may sound in both contract and tort. For example, when a
defendant negligently perform a c«mtmgt to supply a service. In Tai Hing Cotton Mill
Ltd v Chong Hing Bank Ltd’ , that working 1o the advantage of the law development
is to be found in searching for liability in tort when parties are in a contractual
mimonship. The problem with this approéoh is that it seems to cast doubt on the
principle of concurrent liability, although none of such cases were referred to in the

Privy Council opinion,

In Tai Hing, the plaintiff was seeking to establish a liability in tort which went further
than ﬁhe‘l‘iabﬁity established by the coniract between the parties. Here, the concurrent
liability ought 1o be possible where the alleged tortious duty is the same as that which
would arise mnder the contract. H@W@‘V@K’; it was held that wirecognised tortious duties
should not be imported into a contractual relationship if they are inconsistent with the
 express 'térms of the mnﬁact. If the plainﬁﬂ’ frames his action in contract fails, he
cannot be :aﬂ@wed to circumvent this :failu&'e by suing in tort as an alternative.

Therefore in Tai Hing, it was interprefed that when there was a contractual

® (1986) AC 80.




relationship, the obligation of the parties should be analysed wholly in coniractual

term and not a mixture of both.

Hence, a plaintiff should opt which claim is more appropriate, in tort or for breach of
coniract. If punitive damages are wanied, the plaintiff must eschew contract. It
depends on which facts substantiate a claim. Nothing precludes a policy permitiing
some, if not all, breaches of coniract {o be treated as torts in the way the contract was
broken such as where there is an element of negligence.® In addition, the
ascertainment of the basis of the claim is important to raise the defence of

contributory negligence which is usvally available in tort cases.'!

The concurrent liability between tort and coniract is coming closer in the case of
economic loss. If a plainiiff complains that he had suffered economic loss as a result
of the defendant’s conduct, he would have encountered a reluctance on the part of the
court to allow him to succeed unless he could show that he was in a coniraciual
relationship mth the manufacturer or the retailer. If there is no contractual
relationship beiween them, then economic loss suffered should appear to be
significant enough %o be pursued by the purchaser against the manufacturer.’? The
more expensive the product, the greater likelihood of substantial loss of financial

nature, for example, in the case of negligence on the builder of a house.

10 |, Fridman GHL, The interaction of the tors and comtract. (1977) 93 LQR 422,
Below Chapter 4 part 4.2.2
(Cooke and Oughton, The common law of obligations, Butterworihs, London 1993, 2™ ed, p 146.
" Ibid,



Due to the harm inflicted is upon an intangible interest, there has been some
reluctance to permit tortious actions for economic loss. This fear does not apply to
coniract actions because one coniracting party knows that his liability will be confined
to those people treated as parties to the contract. Whilst in tort, the danger of
indeterminate liability is more real. In other words, in confract cases, if the breach of
coniract canses physical harm, then any financial harm caused as a result of this may
be recovered provided it is a natural comsequence of the defendant’s breach of
contract. Likewise, in fort cases, so long as the loss suffered is a foreseecable
consequence of the breach, then such loss may be recoverable. Thus, if the plaintiff is
foreseeably injured as a result of the defendant’s breach of duty, it follows that he will
be able to recover damages in respect of his lost earnings if he is unable to work due
to his injuries. Likewise, any direct consequential economic loss may also be
recovered by the plainiiff so as to rectify the immediate effect of the physical harm.
Thus, in Spartan Steel and Alloys Lid v Martin & Co Ltd,"* the Coust of Appeal held
that an action for loss of profit would fail unless the loss was consequential on
damage to property. However, the decision in Spartén Steel was not unanimous. The
rules remain at common law that only those economic losses directly consequent on
damage 1o the plaintiffs property are recoverable. The plaintiff must have a sufficient

expectation or reliance on the property 1o substantiaie his claim.

* [1973) QB 27 following Jumior Books Lid v Veitchi Co Lid. [1983] 1 AC 520.



1.4 FUNCTIONS OF COMPENSATORY DAMAGES

Generally, the usual function of the remedies is to relieve the plaintiff rather than to
punish the defendant.” The primary discussion of this paper is to highlight the remedy
by compensation, Other types of remedies are not discussed here, such as restitution,
specific performance, declaration, etc. It is one of the purposes of this paper also to
emphasise on the legal remedy only, as opposed io equitable, available to a plaintiff

for a legal wrong arising under contract.

Hence, an award of damages is to put the plainiiff into as good a position he has been
in if the contract had béen performed. So in Robinson v Harman'®, Parke B said:

“The rule of common law is that where a party sustains a loss by a reason of a breach
of contract, he is so far as money can do it, to be placed in the same situation with

respect 10 damages as if the contract had been performed.”

Therefore, the pmpex" exercise of the discretionary power of the court in assessing and
awarding damages must of course have regard to two things i.e.

a) expectation interest of the plaintiff

b) reliance interest of the plaintiff

The proper discussion on the bases on award of damages and its assessment will be

further explained in Chapter 2.

15 Burrows AS, Remedies for toris and breach of contract, Butierworths, London, 1994, 2™, ed, p 7.
6 (1848) 1 Bxch 850 at 855.



1.5 MALAYSIAN LEGAL POSITION;

A GENERAL INTRODUCTION.

The consequences of a breach of contract are dealt with under Part VI i.e. section 74-
76 of the Contracts Act 1950." While at the siage of pre-existence of a valid contract,
Part V i.e. section 38-68 of the Act deals with the obligation for performance of the
contract. For sale of goods, the Sale of Goods Act 1957 will be specifically referred

fo.

Section 65 of the Contracts Act deals specifically with the consequences of rescission
of a voidable contract. It states that:

“When a person at whose option a coniract is voidable rescinds it, the
other party thereto need not perform any promise therein contained in
which he is promisor. The party rescinding a voidable contract shall, if
he has received any benefit thereunder from another party to such
coniract restore the benefit, so for as may be, to the person from whom
it was received.”(emphasis added)

Therefore the rescinding party is liable to restore any benefit so far as it can be

restored. Then the question of compensatory damages will arise when the benefit used

cannot be restored. This is in harmony with section 66 which further states that:
“When an agﬁ*@@mém is discovered to be void, or when a contract
becomes void, any person who has received any advantage under the

agreement or contract is bound to restore or to make compensation for
it, to the person from whom he received it.”

———

' Contracis Act 1950 (Revised 1976). (Act no. 136).




A note should be taken that in the Mala)?sim context, the anticipatory breach deals
with rescission in some areas of law i.e. misrepresentation,’® mistake' as well as

ceriain specific instances periaining to illegality.*

Section 74 provides that the party who suff@rs by the breach is entitled to receive
compensation for any ‘l@sé. or damage caused to him, which naturally arose in the
usual course of things from the breach ﬁ:ob@ likely to result from the breach of it.
Further, section 76 which focuses on the liability of the party who rescinds the
contract states that: ‘A person who rightly rescinds a contract is entitled to
compensation for any damage which he has sustained through the non-fulfilment of
the contract.” Similarly section 37 of the Specific Relief Act 1950%* which is of
general applicability reads as follows: ‘... on adjudging the rescission of a contract,
the court may require the party io whom the relief is granted to make any
compensation to the other which jusiice inay require.” The implications of these
sections in the Contracts Act and the Speéiﬁc Relief Act, on the assessment of

damages and the recognised losses will be discussed further in the latter chapters.

In the further discussion, it will reveal that this area of law of damages in Malaysia
~ has been much influenced by the English law in deciding the question of assessment

and types of losses suffered resulting from a contract. However, not all the English

:: Tbid. s 34(1) 2
2 Ib?d.. Ss. 34-35
n Thid. S.34 (1) (b)
Specific Relief Act 1950 (Act No.137)

in



