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ABSTRACT

Islamic law and the Convention on the Rights of the Child (CRC) have provided for
the protection of the rights of children. The rights to life, health, dignity, religion and
family are part of the body of rights guaranteed to every child by both regimes.
Though the two regimes have much in common in terms of protection provided for the
child, there are however areas where they disagree. Freedom of religion, child
marriage, best interest of the child, age of maturity and adoption are areas where the
two regimes substantially disagree. Several Muslim States have tendered reservations
on the provisions of the CRC that are considered as contrary to Islamic law. Though
Nigeria ratified the CRC without reservation, most of the states in Northern Nigeria
declined to domesticate the CRC for its perceived conflict with Islamic law. The
Child’s Right Act 2003 which applies in the Federal Capital Territory, Abuja came on
board upon domestication of the CRC by the National Assembly. For most of the
Northern States with Muslim majority, there is still no legislation that is dedicated to
child protection that provides for the protection of the rights of the child, the result
thereof is the absence of a legal framework on child protection in most of the Muslims
states of Northern Nigeria. Doctrinal and empirical methodologies were used in
discussing the rights of children under Islamic law and the Convention on the Rights
of the Child. The same methodologies were used in discussing the effect of their
conflict on children in most of the states in Northern Nigeria. Further, comparative
methodology was used in examining the conflict between the two regimes and
historical methodology was used in tracing the historical backround of some issues
discussed in the thesis. This study found out that the scenario has negatively affected
millions of children in the area of health, education and dignity. The almajiri
phenomenon is a reflection of the bitter reality affecting children in the Northern
states. The way out of this unfortunate situation is therefore the promulgation of a law
on child protection based on Islamic principles for the states of Northern Nigeria so
that it will be accepted by the Muslim majority who are skeptical of the Child’s Right
Act 2003 and consider it a Western ideology that is aimed at taking Muslim children
out of the control of their parents and surrender them to the proxies of the West.
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CHAPTER ONE

INTRODUCTION

1.0 BACKGROUND TO THE RESEARCH

Nigeria, like most countries of the world, has ratified the Convention on the Rights of
the child 1989 (CRC) which is an international instrument on child protection that
made provision on the rights of the child which included the rights to life, education,
health, name, dignity and also made prohibition of certain practices that are seen as
detrimental to the growth and well being of the child. Islamic law, as a divine law that
regulates the entire life of human beings (both spiritual and mundane), has placed on
parents and all stake holders the great obligation of ensuring that children are given all
that is required of them to develop and become useful members of the society, hence
Islam cautioned believers to protect themselves and their families from hellfire. Islam
is keen on the care of children and on providing them with their full rights. Since the
first stage of life, Islam has protected the child by forbidding abortion, upon birth,
Islam has immunised him against loss by affirming his lineage to his parents. Islam
has equally imposed upon the parent the duty to take care of their children’s health
and welfare during the period of nursing. It is also obligatory for parents to train their
offsprings until they come of age by guarding, instructing, educating and giving their
hands in marriage according to Islamic rites.

Much as the two regimes provide for the right of the child, yet there appear
areas where they significantly vary and that has made some countries especially where
Muslims constitute a great number of the population to have some reservation in their

bid to ratify the CRC. In an attempt to domesticate the provisions of the CRC, many



states in Nigeria promulgated the Child Rights Law. However, most of the states in
Northern Nigeria declined to promulgate the law on child protection based on the
CRC despite pressure from the international community and NGOs towards it, the
reason for which is due to the inherent conflict between the CRC and Islamic Law.
That has resulted in the absence of a comprehensive legislation on child protection in
most states of Northern Nigeria thereby making children vulnerable in most part of the
Northern states. This study therefore intends to examine the conflict in the two
regimes, to look at the effect of the absence of a comprehensive law on children in the
Northern states and to suggest a new law based on Islamic principles that will be
acceptable to most states of Northern Nigeria where Muslims constitute the majority

so that children in the region can be better protected.

1.1 STATEMENT OF THE PROBLEM

Islamic law has provided for the rights of children for so long. However, these rights
are in conflict with the rights provided under the Convention on the Rights of the
Child. The result thereof was the non-domestication of the Convention by some
countries.

In Nigeria, there is no national legislation that has comprehensively provided
for the rights of children, each state is at liberty to make laws concerning the rights of
the child because it is a matter under the concurrent legislative list. In an attempt to
domesticate the provisions of the CRC some states promulgated the Child Rights Law
but most states in Northern Nigeria where Muslims constitute the majority population
declined to make the law based on the CRC due to its conflict with Islamic law. This
scenario has led to the absence of a comprehensive legislation on child protection in

many states of Northern Nigeria thereby immensely contributing in making children



in the Muslim majority Northern states more vulnerable compared to their

counterparts in the Southern states.

1.2 HYPOTHESIS

Islamic law and the Convention on the Rights of the Child have provided for the
protection of the rights of children. This study analyses the rights of children under the
two regimes. There seems to be conflict in the provisions of these important regimes
and which situation has led to non-acceptance and indeed rejection of the provisions
of the Convention by a large population of Nigerians, especially Northern Nigeria
where Muslims constitute the majority population. The result thereof is denial of
rights to health, education and dignity of the child. The denial of these rights is due to
absence of a law that comprehensively provide protection and sanction for abuse of
child’s right in this part of Nigeria, for the states that domesticated the CRC, children
are better protected compared to their counterparts in the North. The almajiri (children
studying under an informal Islamic education system who sometimes end up on the
street as beggars and victims of abuse) in the North is a serious challenge and a
manifestation of the negative impact of the lack of a comprehensive law on child
protection in the Northern states. This research is therefore based on the hypothesis
that:

e There is conflict between Islamic Law and the CRC as a result of which
the Muslim majority in the Northern states of Nigeria refused to
domesticate the provisions of the CRC.

e The rejection of the Convention has led to the absence of a codified law
that guarantees the rights of children in many parts of Northern Nigeria

where Muslims constitute the majority population.



e Child abuse and suffering have become notorious in many parts of
Northern Nigeria as compared to the South due to the absence of
legislation that provides for rights of the child and sanctions for the abuse
of child’s right in the Northern States.

Provision of a law on child protection based on Islamic rules with sanction for

abuse of child’s rights would help in checking the abuse of child’s right in Northern

Nigeria.

1.3 OBJECTIVES OF THE RESEARCH
The objectives of the study are:
1.  To determine the areas where Islamic law and the Convention on the
Rights of the Child are in conflict.
ii. To examine the legislations on child protection in Nigeria.
iii. To evaluate the problems and effects of the absence of a law on child
protection in Northern Nigeria.
iv. To propose and recommend a new law based on Islamic principles that

will provide for child protection in the Northern states of Nigeria.

1.4 SCOPE AND LIMITATION OF THE STUDY

This study focuses on the analysis of the conflicts between Islamic law and the
Convention on the Rights of the Child on issues of child marriage, freedom of
religion, the term best interest of the child, age of maturity and adoption. It will
equally look at how such conflict has resulted in the rejection of a Child’s Right Law

based on the Convention by most states of Northern Nigeria, the effect of the absence



of a comprehensive legislation on child protection on the children of Northern Nigeria
and suggest a law based on Islamic principles for the Northern states of Nigeria.

Northern Nigeria comprises of 19 states and the FCT with predominantly
Muslim majority population except for Plateau and Benue states that are
predominantly Christians hence outside the scope of this research due to its
predominant Christian population. While states like Adamawa, Kogi and Taraba have
almost the same percentage of Muslims and Christians. The rest are predominantly
Muslims thus they become the main focus of this research.

Due to the current insecurity in Northern Nigeria caused by the boko haram
insurgency, the researcher’s ability to go round most of the states in the North was a
challenge. Similarly, some States are under a state of emergency hence making abuse
of human rights and unlawful detentions very common.

Similarly, generally due to the insecurity people are sceptical and afraid of
visitors for fear of the unknown thereby making them reserved when it comes to
interview. Some refused to be interviewed and in the case of those who agreed to be
interviewed; much restraint and caution were applied in furnishing useful information

to avoid stepping on some toes and lack of trust.

1.5 LITERATURE REVIEW

Islamic law and the Convention on the Rights of the Child guarantee the rights to
children; however there appears to be conflict between these two important laws on
the protection of the child. Due to the conflict, most states of Northern Nigeria
declined to promulgate a child right legislation based on the Convention even though
Nigeria has ratified the Convention. The study analyses the conflict between these

important regimes and looks at the effect of the absence of a child’s right legislation



that provides protection to children in Northern Nigeria and suggests a child rights law
based on Islamic principles for the Northern states of Nigeria. The following
literatures have looked at the issues of child’s right from the perspectives of Islamic
law and the Convention. They have equally attempted to identify the conflicts in the

two regimes.

1.5.1 Islamic Law

Islam considers children as a treasure to be cherished and protected at all times hence
encouraged believers to always pray for the good of their offsprings.

Accordingly Sayyid Qutb opines that it is always the hope and prayer of a
believer for his offspring to follow his footstep thus bringing them great joy. In this
way, those that are classified as God’s servants will multiply. Indeed these are a man’s
first responsibility.!

Fudah is of the opinion that it is the obligation of Islamic state to ensure that
human rights are upheld and respected by all its citizens. The presence of the shura
(consultative assembly) under Islamic law will further advance the realisation and
respect for human rights because they are to serve as a watch dog so that the ruler,
judge etc all respect human rights. Islamic law insists that all its subjects must enjoy
their God given rights. No person old or young shall be denied of any of his rights
save in accordance with the rules of the shari‘ah.?

Abik and Al-kafi, expounded that the foundation upon which human rights
issues is predicated upon under Islamic law is justice to all. In other words, every

individual whether an adult or a child is entitled to rights given by Allah and no

! Sayyid Qutb, /n the Shade of the Qur’an, translated from Arabic by Salahi, A., (United Kingdom: The
Islamic Foundation, 2006), at 448.

2 ‘Abd al-Hamid ‘Ali Fudah, Hugqiiq al-Insin Baina al-Nizam al-Qanuniyyah wa Shari‘ah Al-
Islamiyyah, (Iskandariyyah: Dar al-Fikri, 2006), at 57.



