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INTRODUCT TOM

Many different aﬁtitudes bof‘chilaren cah be
found. In the ‘bast Yyoung childrens wére not
consideréd peéple, perhaps ‘on aoknowledgement of
high éhiidhood moftalify; which allowed ankuﬁwa~
htéd  child to be diquseaof without the parent
being guilty of the §rime or mufde%.‘

‘Some_ societies defined‘children as the pro-

perty of the parent, to be done with as he willed,

a view still sometimes expressed today : " Nhét‘

right have you to interfere in my family lifez" .t

1. David N. Jones, e&v. al., hderstanding Child

Abuse, Second Edition., (1987),9.

N



Similarly, it was a common practice of Arabs
during the “Jahilliyah’ period (pre-Islamic) to
commit female infanticide. Female children used
to be buried alive. The practice was condemned by
Ailah in The Holy Quran;zIslam came and abolished
the practice and upgrade the status of woman.

Moreover forbmahy centuries,it was considered
necessary literally to beat good into children and
punish.thgm sever*ely_ wheh they wefe naughty'?f :HoweQw
er it later led to the causes anhd . - consequenses

of all forms of maltreatment of young children in

the %amily?

e e v o NG Sasor MO SUOE D ot SO IS MG O TR N VS NTD D O

2. see The Holy Guran, Chapter 16, Ayat 58-59. The
trahslation_to ayat 58 is "When news is brought to
one of them, of (the birth of) a female (child)
hie face darken§, he is filled with inward grief”
Ayaﬁ SQ‘furtﬁ@ra staﬁear"with shamé does he hide
himéelf from his people, because of the bad newé.
Shall he retains it'on'(suffehehcg‘and) contempt
or 5ury it in dust. Ah what an evil (éhoioe) they

decide on?".

3. supra, note 1 at 43,

i

Kevin Brown, Cliff Davies and Peter Stratton,
Early FPrecdictionn amd FPrevenbion of Child Abuse,

(1988), xi.



A¢cording to Christina Lyon, child abuse has
become increasingly common in our society, provok;
ing widespread public concern and highlighting a
conflict bgtween the recognition of parental
rights and the rightg of children to protection
from harm or abuse.‘

It is ‘td be noted , despite the alarmed in-
crease in child abuse cases , the protection
afforded by law is still quéstionable. Recent
cases have also revealed defects in the existihg

. : 6
laws and a nhneed for reform of child cére laws.

HISTORICAL PERSPECTIVES :

Child abuse has become a matter of intermit-.
tent public concern in the western world for over
a hundred vears. The battered-child syndrome was

first describe in 1868 by Ambrose Auguste Tardieu.

He héd of necessity , to rely on autopsy find-
5. Christina Lyon, Peter De Cruz, Child Abise (1990),

(S} CIbid.

% A Augustine Paul, "child Abuse : The New

Law(l1993), 3 CLLI lxxiii.

<

A Professor of Forensic Medicine and Dean of the

Medical $chool, University of Pahis.

G



ings. He described 32 children battered or burnt
to death. The same vyear , Athol Johnson at fhe
Hospital for sick children in London called atten-
tion to the frequency of répeated fractures in
children. He atfributed‘these to the condition of
the bones, since rickets at that time was almost
universal among London Children?*
In England , Mary Ellen was the first of a
series of chiidren.whose tragic life 1led fo‘public
6utcry, demands for action and changes in social
pdlicy{”The scandél occurred in 1874 when she'was
living in New York .tenement with her adoptive
parents. Nei?hbours were concerned that she was
being ill-treated, and neglected. They contacted an

i
organization providing voluntary help to immigrant:

A visit was made to the flat and she . was
vfoqnd in terrible state, neglected, beaten and cut
with scissors. The.pérents refused to'changg their
ffeatment'.for-her and,ihsistedlthat‘they could do
- as Ehey,wished.

There were . laws against ill-treatment of

animals but no similar laws to protect children.

TS W e sirtt ettt Sroe V400 St bios g pnep \apos st b eSS s oot et

e Dernis. Howitt, Child dbuse Ervors, (1992), 29
10 Supra note *.
n. Note that Mary Ellen was a British immigrant.

.



So it was decided to bring the matter before the
court on the ground that Mary Ellen was a member of-
the animal kingdom for this durposé% The case was
found proved and she was grantéd protection.

There was the public outcry against the
suffebings of Mary Ellen and the fact that there
was a law against cruelty to animals but none
against cruelty to cﬁildreg?

The scandal resulted in the formation of the
New York Society for the Prevention of Cruelty to
Children which’was the inspiration for the found-

-

ding in Britain of the National Society for the

. 12
Prevention of Cruelty to Children or NSPCC. -

History of lLegislation in England :

There were obvious cases of éruelty. After
campaigns by the NéPCC and others, Parliamént
passed the. Prevention of Cruelty Act 1889, which
among. ofher phovisions,~ gave deers to‘magi-
stfétes to iésue'a wafrant:tbkpermit-the entering
of é,home if there was suspicion of ill-treatments
to the police to arrest those suspected of ill-—
42. David N. Johes,ob.cit.,at_aén
13- 3 ,Augustine Paul, op.cit., at lxxiii.

g, Supira, note 12

Gt



treatment and to courts to remove such children
from tﬁeih parents.ls
The Children Act 1908, codified, consolid-
ated and extended .previous legislation and for
the first  time establishEd Juvenile ACouhts. The
. Children and Young Persons Act 1932, raised the
age limit for protection procéedihg' to 17 and
introduced other provisions.
These two Acts were consolidated in the
Children and Young Persons Act 1933 and extended
in 1938 by the introduction of statutory super-
visiQﬁ in the 'family home. The Infanticide Act
1938 acknowledged that some mothers indjure and
occassionallY» kill newborn babies‘whilst‘suffer~
ing from the mental i1llness associated w;th
child-birth. This saved such women from fthe
gallowégl |
As the result of " the Battered-ohild
Syndromé (paper presented by Dr C Henry Kempe, a
member of the American Academy’Qf,Paediatrics),
the  NSPCCi Battered Child Research . Team was

subseaquently established in 1968. They published

numerous papers, aimins to disseminate and arouse

_ : I#
professional interest.’

15 Fai, ab 4d

13, David M. Jones, op. il at 48



Malaysianposition :

Child abuse in Malaysia happened in the

society irrespective of race and religion. The

abusers are, in fact close to the children
including parents, guardians, relatives, teacher
and others.® The reasons that led to child abuse
are rot easy to detect because they are hidden in
the abusers themselves. Neverthel;ss, tﬁere are
certaih factors related.

In Malaysia,child abuse cases happened after
the World War II. This was based on the passing
of the Children and Youné Persons Act 1in 1946
which came into force ' a Nyear later. The passing
.of the Juvenile COQPt Act 1947 also marked

the history.

A s Theh T e end H1sa s s 3 oo nre ESE 4000 el Aeves letee entd whet

18f' C.H. Liew, "The édequacyvdf'Laws innfhe'Lawasiai
Region Relating to Domestio'Violgnce - a‘MaléySian
Poimt of'View“; paperWwork presented in‘the 10th.
Law Asia Confererce, 29bh June to &th July, 1387,

Fuala Lumpeur, 2.



STATISTICS ( BRIEF ) =

In énglahd, child abuse and neglect is one
. of. the common causes of death to young children
in Britain today, and up to four children die at
the hands of their parents and ‘relatives every
week. Many children are growing up physicélly énd
emotionally scared for life.

Overall, in 1989, 21,200 girls and 19,500
boys wehevcdnsidered to require protection from
maltreatment. The National Society for the
Prevention of Cruelty (NSPCC) claim that their
figures for reported physical and sexual abuse
are increasing and the Department of Health
admits to a 1% increase in the number of regis—
tration from 1988 to'1989."

NSPCC figures also show that over three--

quarters of the physical abuse most likely to

cause death or handioap occurs to children aged

‘less than five, with 70% of head injuries occurr—:

ing to infant 1less than one vear. The sexual

abusers of most (over 80%) .childreh whose abuse.

'is declared either family members or acquaint-

Y e e e St top oo
T N it 400 e st vk ot oo b S P e

19. Abu Bakar Munir, "Child dbuses Amd The Law of Evi

Cdemee”, (1992), L MLIT Lxv.



20
ances of the abused children.

In Malaysia, betwéeh the year 1985 and 1990,
the Suspected Children Abused and Neglected
(SCAN) oroup has identified 485 child abuse cases
among which 388 cases involved physical abuse and
the rest sexual abuse. In more than 50% of the

physical abuse cases, the abuser are parents;zl

OBJECTIVES'

In Malarsia, in particular, child abuses
cases are increasing. It is in fact, a shocking
experience to witness the Malaysiéns who are well
knowh‘for their gentleness and softheaﬁtedhess,
committing such a'crime.Indéed; it is étill fresh
inr our memory thé critical condition of Bala-

sundram,;a‘ ﬁwo year qld boy whg died.under the
_moéf paianl ahd'.harrowing circumstances. Also
.unforgettable, the Casé,ofipr siblihgé,Noor Dina
Mariana and Noor Dina.Ariyahy.  They lhad béen-
Sefiously abused by the guardians » Wwhile the
mother was Qorking abroad.

AW Ihia.

=21, Fef, mb Lxwvi.



Therefore, this topic is chosen with certain

objectives in mind. Firstly, highlighting the

factors leading to the child abuse cases and the
effects. Secondly,analysing the protection afford
—~ed by the existing provisions and to examine any

lacunae and the possible improvements. Thirdly,

offering a comparative approach in overcoming the

problem, especially from Islamic point of view.
Finally, to create awareness in the public, the
importance of protection to children as a future

generation.

SCOPE =

As the topic suggests a wide,vast discussion,
it is submitted that all categories of abuse Will
"be dealt with.including physical, sexual, emotional

abuse and neglect cases.

The focus of the discussion would be the

legal protection available in child abuse cases

in Malaysia.The relevant provision in various law

relating to the protection of children would be

highlighted. Consequently, certain aspects of law
would be examined to check whether there is any

lacunae in law and the weaknessess in  the imple-—

10



mentation of law. Thus, certain recommendations
to redress the problem would be highlighted. It
will also be dealt with comparative approach
with regard to the legal protection afforded

by law in England and Islamic law.

The introductor? section would be dealing
with the background of the study, historical
perspective in England and Malaysia,brief statis-
tics of cases 1in England and Malaysia and the

objectives and scope of the discussion.

The first chapter would be dealt with the
definition of child, child abuse and the categor-—
ies of child abuse. Also the statutory provisions
in Malaysia and England in general. It will also
deals briefly with the provision in Islamic Law,
in particular the provision relating to hadhanéh

{custody), maintenance, inheritance and others.

The second chapter wouldvconcentrate on the
position of child ébuse in Malaysia, fhe leading
factors and statistics, the‘study bf statutory
provision,the impiementétion of law,in particular
the law‘relatiné to the protéctiénlof children in
ﬁalaysiai and England. If isvalso deal with the
ladequacy ﬁf-legél_protection in child abQSe Cases

and the law Pelatihg to the evidénoé of children.

L1

-



The subsequent chapter will be concentrating on
Islamic perspective 1in this issue. They include
the Quranic provisions and hadiths of the Prophet
and Islamic viewpoint in overcoming the problem.
And also the detailed provision in Islamic

Enactment regarding this matter.

The finmal chapter will be dealt with wvarious
approaches adopted to overcome the problem and
comparisons in general.Ilt also deals with certain

recommendations and conclusions.



CHAPTER T

DEFINITIONS =

CHILD : Under Various Laws.

The United Nations Convention on the Rights
of the Chilq defines a child as every human being
below the age ofleighteen‘years unless, under the
‘law applicable to thg chiid, majority is'attainedv
earlier.? |

There ig, é‘ broblem in defihing a child in
Maiaysia,This is because the term ’chiid’ appears
‘in vafious proviéiphs.The term cﬁiid;is described
in ‘the cése of a tbénsfer}ed child, a female’

~under the age of fourteen years and in other

TS s N Wt st vy e st v Sy ek 90 roon ot s o st 408

1.  United Natiocns Convention on the Rights of the

Child, Part 1, Article 1.
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cases, @ person under the age of fourteen veatrs.

Section 82 of the Penal Code provides that
a child but below the age of ten cannot commit
crime. Section 83 further phovides that, a child
over the age of ten below  the age of twelve
must have understanding of the nature and
consequences of his conduct on that occasion

‘ : 3
before he can be charged with the offence.

The Criminal Procedure Code states that ’a
youthful offender includes any child above the age
of ten but below the age of 16 who has been

convicted of an offence’.

The Juvenile Court Act 1947 defines a child as
a rerson under'-thei age of fourteen and young
person as a person' who has attaihéd the age of
fourteen years and is hnder the age‘of séventeen. 3

Section 2(1) of the Child Protection Act

defines a child as & person under the age

. The Children and Young Persons Act, 1947, section

2(1)
3 . - The Penal Code, section 83
4 . The Criminal Procedures Code, Cap 6.
b . The Juvenile Court: aAct, 1947,s 2(1).

14



6
eighteen years.

CHILD ABUSE =

Having defined the ’child’ in various
definitions, it is vital to define ’child abuse’;
Child abuse has been defined in many ways.  *
Accordiné to David Gil,

Any act of commission or omission by individuals,
institutions or society as a whole, and any
conditiohs resulting from such acts or inaction,
which deprives children or vedual rights or
liberties, and / or interfere with their optimal
deveiopmeht, constitute by definition abusive or

neglectful acts or conditions’®.

The term ’child abuse’ is a political concept

T Ard oot bl W) DM N St Vgt S Vot YD T OV il S0y vP Wl

c - ‘The Child Protection Acf 1991, section 2(1). In
England, for the purpose of the Children énd»Yaung
Fersons Act 1933, section 107, a child“is @ Dérsom
under thé age of ia vears. Under'thé Children Act
19?5,sec£ioh 10?'(13’and:Adoption_Act 1976, sec—
tion 72(1), a child i#’a person under the age of
18 years.v(Roger Sirdgosborn’s Concise l.aw Dic-

tionary (1993), 72

1 - Chiristina Lyon, Peter De Cruz, Child Abuse(l?@ﬁl;

15
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