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ABSTRACT

The crime of zina which is classified under hudid offence requires a very strict
method, burden and standard of proof. The offence has somehow resulted in a bulk of
studies and researches since several methods of proof other than what have been
unanimated by classical Islamic jurists have been discovered. Issues arise whether

such methods of proof would somechow affect the implementation of hadd
punishment.

This dissertation is intended to explore into the legal rules regarding methods of proof
required to establish the offence of zina including the use of testimony ( shahadah ),
confession ( iqrar ) and circumstantial evidence ( garinah ) as well as some views
from classical and modern jurists. Since proof is an important element to the
administration of justice, this dissertation will also explain the concept of burden of

proof under Islamic law of evidence peculiarly in criminal matters and to compare
with the common law.

Unlike common law, the offence of zinad requires exclusive rules regarding its
standard of proof that is proof beyond shadow of doubt or certainty. Hence, question
arises whether evidence which could not reach the high degree of certainty would be
admissible to convict zina offence. The principle of eliminating doubt to convict hadd
of zina is believed as a very strict rule which results another issue whether ta'zir
could be as an alternative when hadd punishment could not be implemented. Thus,
this dissertation is also trying to explore the sources under Islamic legal rules and

several currents issues pertaining to the concept of burden and standard of proof
required in zina offence.
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CHAPTER 1

INTRODUCTION

1.1. Statement of Problem

Zing is one of hudiid offences which provides a severe punishment that is lapidation and
stoning. Thus, to convict someone who has committed zing needs a serious and strict
investigation, a very techmical procedure and rules of evidence. Judges, legislators,
prosecutors and any person involved in this area should know the concept of the crime
itself and all matters relating to the execution of zing offence including the methods,

burden and standard of proof required, so that justice will be attained.

There are many studies regarding the methods, burden and standard of proof required in
zind offence which are conducted by Islamic classical and modern jurists and scholars as
well as Islamic legal professors and researchers. Each of them came out with different
views and opinions. Such different views and arguments have resulted in confusion
among judges, legislators, recent legal researchers and students particularly in

determining appropriate views and approaches to be applied into present situation.

Since the crime is considered as a very serious offence, Islam provides a severe
punishment for a person who has committed zing. The punishment is either hundred

stripes for an unmarried guilty person or stoning to death for a married one.

Because of the severe punishment, proof is the most important part in any execution and
conviction of zind. One should know the concept of proof and all matters relating to proof

including methods, burden and standard of proof required.



In a case of zina, it was agreed by the majority of Islamic jurists that the method of proof
is either by testimony (shahadah) or confession (igrar). However, there are some juristic
views saying that circumstantial evidence (garinah) can be used as a method of poof if
such proof can be upgraded to strong probability. This kind of view has resulted in some

arguments whether garinah can or cannot be used as a method of proof in a case of zina.

Before the conviction of zing, burden of proof should first be identified. Under Islamic
law of evidence, the burden of proof in criminal matters lies on the prosecution. The
majority of Islamic jurists, agree that in a case of zind which is categorized under fudiid
offences, which purely involves the right of Allah, a high degree of proof is required to
reach the state of certainty. Thus, the standard of proof required in a case of zind is
beyond any shadow of doubt whereas in criminal matters under modern secular law, the

standard of proof required is beyond any reasonable doubt.

Certainty as is required in a case of zing is a high degree of proof which can only be
obtained by direct evidence either by admissible shahddah or igrar. 1t is generally
accepted that it is difficult to reach the degree of certainty, otherwise the conviction into

hudiid punishment will be dispelled and the punishment of za'zir will alternatively take

place.

There are some juristic views, however, that in a case of zina or other hudiid offences,
there is no need to reach the level of certainty but only to the degree of doubt or plausible
conjecture on the basis of the presence of strong garinah where certainty is unattainable
because of the strict rules of testimony and retraction of confession. For example the
pregnancy of an unmarried woman; or with the advancement of science and technology

like the use of chemical experiment and video camera.



Since there are a lot of arguments arising which touches wpon methods, burden and
standard of proof required, 1t is important to identify an applicable approach to the
undcrstanding of the Islamic law of evidence in hudiid offence specifically in a case of
zind and to clanfy such arguments which have resulted in confusion among modern
Muslim junsts, professors. judges, legislators and researchers. Thus, in this dissertation,
rescarches and studies have been conducted on some modem sources and references in
order to explore all classical and modern views as to obtan a successful new research on

this topic.

1.2 The Objectives of The Research
The main objective of this research is to examine the existing miles and regulations
concerning the mcthods, burden and standard of proof required in zina offence. The other

objectives are

1. To explain the agreed and disputed methods of proof required n zing offence

and arguments anses from such methods.

To identify what is the basic of argument arises in methods of proof peculiarly

in the use of garinah .

iii. To identify the methods of proof appropnate in present situation,

. To explain the concept of burden of proof under the Islamic Law of Evidence
especially in cnminal matters.

\ To explain the standard of proof rcquired in a case of Zind .

V1. To identify the best alternative in solving problems arising in implementation

of zind punishment in case of the absence of the high degree of certainty

required for its conviction.




1.3. Literature Review

It 1s not disputed that testimony (shahddah) and confession ( 1yrar ) are two mcthods of
proof in zinad offence. Shahadah as defined by Mahmud Saedon in his book * An
Introduction of Islamic Law of Evidence”. as a form of knowledge based on the truth and
certanty and it does not stand on conjecturc by usmg the words specific to testimony
dunng a judicial proceeding and it is given to secure th¢ night of another person against
vet another person and not for the benefit of witness to prove a nght or interest with

repards to right of Allah or rights of individuals. '

Shahidah in zind offence is different from other hudiid offences. It is given by at least

four Muslim male witnesses who are

I sound of mind

i, sane

i1, credible

iv. in possession of a good memary

v beyond suspicion

vi. having good morals and honour

vit.  free from slavery

viii.  capable of speech

IX, capable of seeing.
One of the basic principles in a conviction of hudiid offence is if the witnesses are unable
to fulfill the condition of four witnesses they will be convicted to another form of hudiid

punishment that is defamation or gadhaf and will be sentenced with eighty siripes.’

' Mahmud Saedon A. Othman, An /mroduction to Islamic Law of Evidence, Hizbi, Shah Alam,
1996, p. 46.

‘thid, pp. 55 - 61.

* al-Ghazal, Mubammad, al-Muhimi, Himid ‘Akaz & *Awd Muhammad "Awd, Nigdm Ithbar al-
D 'wa wa Adilianh. DAr al-Da’wah, Cairo, 1996, p. 131,




The second method of proof that is pot disputed either by classical and modem jurists is
igrar or confession. Mahmod Saedon defines igrar as a form of admission for the

purposc of proving a fact in order to establish a right or interest or another person against

the maker of the admission himself *

Igrar is considered as the best evidence’ i zind offence because the offender comes
voluntary admitting what he has done or committed, so that the judge can convict him
with the hudiid punishinent without anv doubt unless the igrar made is retracted or made

by a person who is under duress or unsound of mind.

The third method of proving that has resulted some disputes among classical and modemn
jurists is garinah or circumstantial evidence. (Jarinah means a thing which explains
something.® Anything which points to a certain meaning either in the form of words,
circumstances, acts or ownission can be said as garinah. Under section 3 of the Syanah
Court Evidence (Federal Territories) 1997, garinah is defined as fact connected with the

other fact in any ways referred to m this act.

Question arises whether an unmarried pregnant woman can be convicted of zind based on
garinah that i1s pregnancy. Imam Abi Hanifah, Imam Shafi’i and Imam Ahmad came out
with a view that it is not sufficient proof to convict zna because of doubt. Furthermore,
they added that cven the garinah rcaches the degree of certainty, a pregnant woman

cannot be convicted to hudiid punishment based on the Hadith wherein the Prophet said ;*

* Mahmud Saedon, An Introduction to Istamic Law of Evidence, p. 31,

* See section 44 (1) of the Syarish Criminal Code (I) Enactment 1993 K elantan.

‘Abdul Nisir Abf al-Basl, Masdil fi al-Figh al-Mugirin, Dér al-Nafdis, Urdun, nd,, p. 283.
" Ibid, pp. 284 - 286.
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Were [ to stone anvone to death without evidence. | would stone so-and-so
o death for her speech , appearance and cohabition which raise
suspicion.

On the contrary, Imam Malik came out saying that the pregnancy of unmarnied woman is

sufficient proof for hadd of zing provided there is no sign of coercion on her body and

she is local and not stranger .’

Tbnu Qayyim al-Jawziyyah in his book al-Tury al-Hukmiyyah fi al-Sivasah al-Shar’iyyah,
was in the same opinion with Imam Malik that garinh can be used as a method of

' The use of garinah as a method of proving is based on the case

proving to convict zind.
of Prophet Joseph. In this case the garinah of Prophet Joseph's tom clothes, was used to

identify the guilt "'

The Syanah Criminal Code (1) Enactment 1993 of the state of Kelantan has taken the
later view of using garinah as a method of proving to convict zima. It is provided wnder
section 46 (2) that in a case of zing , unmarned pregnant woman can be used as evidence

to convict such offence. applying Maliki's view.

The views and provision of using garinah as a mcthod of proving have raised the issuc on
how much proof is actually required \n a case of zina and other hudiid offences

especially in the present situation when the finding of four credible Muslim male

Ibnu Majah, S‘nnan 1bme Mdjah, Dar al-Ma'rifah, Beirur, 1996, Vol. 3, p. 228,
° * Abdul Nasir Abii al Basl, Masdil fi al-Figh al-Mugdrin, pp. 284 - 287.
1 af. Jawziyyah, Thnu Qayvim, al-frrug al-Hukmivyah fi al-Sisiisah al-Shar ‘ivvah, Dir al-K utub
al-'Timiyyah, Beint, nd p &
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witnesses is merely impossiblc and with the development of science and technology

which can establish evidence.

Muhammad al-Ghazali et. al. in their book, Nigam al-Ithbdt al-Da'wd wa Adillatuh,
pointed that due to the severe pumishment provided by Islamic Law in hudiid offences
including zing and its strict rules in convicting, so. @ zir punishment will be applied if the

case does not reach a degree of certainty. -

Concemning the issue that has been discussed by the previous jurists and writers regarding
methods, burden and standard of proof required in zin@ case, this research will explore
current 1ssues and situation that may change the use of such methods and its concept of
burden and standard of proof Thus, this research will identify which opinion is

appropriate to be applied without ignonng the basic principles provided by Islamic Law.

1.4. Hypothesis

1. Due to current situation and its development of science and technology, the
standard of proof required in Audiid and ta'zir cases should be taken into
account peculiarly the use of qarinah as a method of proof.

i If zind punishment is to be implemented, how strong standard of proof
required especially when the evidence is adduced, solcly on the usc of garinah
which is known as a method of proving which cannot reach the degree of
certainty, and does a degree of plausible conjecture or zan al-ghalib can be

upgraded, so that hudiid punishment can be executed.

"' See al-Qur’an, Surah Yisof , 12 26-27
'? al-Ghazali, Mubammad, Nizam Ithbat al-Da wa wa Adillanih, p. 138.




ili. If garinah is to be accepted as a method of proving zing , is there a

possibility of changing the burden of proof from prosecution to the accused ?

1.5. Scope And Limitation of The Study

Since the topic of the dissertation will touch upon zina offence under its law of evidence,
this research will first deal with the background of the offence to look at the concept and
defimtion and to what extent such definition of zind@ can be used in similar offence like
rape, sodomy, homosexuality and bestiality. This research will also explain the
punishment provided under Islamic Criminal Law against the crime of zind, but the
discussion of such punishment will only be explained in general to examine the concept
of its severe punishment which requires a strict rules of methods, burden and standard of

proof .

One of the major discussions under this topic is on the methods of proof required for zina
offence and this will cover the agreed methods those are shahddah and igrar and the
disputed method that is garinah . The definition and concept of such methods will also be
explained in detail. References will be made to some verses in the Qur’an regarding the
use of the methods required and some of Hadith narrating relevant cases. This discussion
will also figure out some arguments regarding the methods required and such argument
will be taken from the classical and modern scholars. This research will also attempt to
identify how such methods may or can be used in current situation with the changing of

society and the development of science and technology.

The second major discussion is on the burden of proof required in a case of zind covering

the concept of burden of proof under Islamic Criminal Law including hudiid punishment



