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ABSTRACT 

The crime of zinti which is classified under budud offence requires a very strict 
method, burden and standard of proof. The offence has somehow resulted in a bulk of 
studies and researches since several methods of proof other than what have been 
unanimated by classical Islamic jurists have been discovered. Issues arise whether 
such methods of proof would somehow affect the implementation of badd 
punishment. 

This dissertation is intended to explore into the legal rules regarding methods of proof 
required to establish the offence of zinii including the use of testimony ( shahiidah ), 
confession ( iqrtir ) and circumstantial evidence ( qarlnah ) as well as some views 
from classical and modem jurists. Since proof is an important element to the 
administration of justice, this dissertation will also explain the concept of burden of 
proof under Islamic law of evidence peculiarly in criminal matters and to compare 
with the common law. 

Unlike common law, the offence of zinii requires exclusive rules regarding its 
standard of proof that is proof beyond shadow of doubt or certainty. Hence, question 
arises whether evidence which could not reach the high degree of certainty would be 
admissible to convict zinii offence. The principle of eliminating doubt to convict badd 
of zinii is believed as a very strict rule which results another issue whether ta 'zlr 
could be as an alternative when badd punishment could not be implemented. Thus, 
this dissertation is also trying to explore the sources under Islamic legal rules and 
several currents issues pertaining to the concept of burden and standard of proof 
required in zinii offence. 
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1.1. Statement of Problem 

CHAPTER 1 

INTRODUCTION 

Zina is one of 1:zudud offences which provides a severe punishment that is lapidation and 

stoning. Thus, to convict someone who has committed zinll needs a serious and strict 

investigation, a very technical procedure and rules of evidence. Judges, legislators, 

prosecutors and any person involved in this area should know the concept of the crime 

itself and all matters relating to the execution of zinii offence including the methods, 

burden and standard of proof required, so that justice will be attained. 

There are many studies regarding the methods, burden and standard of proof required in 

zina offence which are conducted by Islamic classical and modem jurists and scholars as 

well as Islamic legal professors and researchers. Each of them came out with different 

views and opinions. Such different views and arguments have resulted in confusion 

among judges, legislators, recent legal researchers and students particularly m 

determining appropriate views and approaches to be applied into present situation. 

Since the crone is considered as a very senous offence, Islam provides a severe 

punishment for a person who has committed zina. The punishment is either hundred 

stripes for an unmarried guilty person or stoning to death for a married one. 

Because of the severe punishment, proof is the most important part in any execution and 

conviction of zinii. One should know the concept of proof and all matters relating to proof 

including methods, burden and standard of proof required. 
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In a case of zinii, it was agreed by the majority of Islamic jurists that the method of proof 

is either by testimony (shahiidah) or confession (iqriir). However, there are some juristic 

views saying that circumstantial evidence (qarinah) can be used as a method of poof if 

such proof can be upgraded to strong probability. This kind of view has resulted in some 

arguments whether qarlnah can or cannot be used as a method of proof in a case of zinli. 

Before the conviction of zinii, burden of proof should first be identified. Under Islamic 

law of evidence, the burden of proof in criminal matters lies on the prosecution. The 

majority of Islamic jurists, agree that in a case of zinii which is categorized llllder !Judild 

offences, which purely involves the right of Allah, a high degree of proof is required to 

reach the state of certainty. Thus, the standard of proof required in a case of zinii is 

beyond any shadow of doubt whereas in criminal matters llllder modern secular law, the 

standard of proof required is beyond any reasonable doubt. 

Certainty as is required in a case of zina is a high degree of proof which can only be 

obtained by direct evidence either by admissible shahiidah or iqriir. It is generally 

accepted that it is difficult to reach the degree of certainty, otherwise the conviction into 

!Judud punishment will be dispelled and the punishment of ta 'zlr will alternatively take 

place. 

There are some juristic views, however, that in a case of zinii or other !Judud offences, 

there is no need to reach the level of certainty but only to the degree of doubt or plausible 

conjecture on the basis of the presence of strong qarlnah where certainty is llllattainable 

because of the strict rules of testimony and retraction of confession. For example the 

pregnancy of an unmarried woman; or with the advancement of science and technology 

like the use of chemical experiment and video camera. 
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Since there are a lot of ar!?Uments amung which touches upon methods, burden and 

standard of proof required, it is important to identify an applicable approach to the 

understanding of the Islamic lavl of evidence in /µJdud offence specifically in a case of 

=ina and to clarify such arguments which have resulted in confosion among modem 

Muslim jurists, professors. judges, legislators and researchers. Thus, in this dissertation, 

researches and studies have been conducted on some modem sources and references in 

order to explore all classical and modem views as to obtain a successful new n;-search on 

this topic. 

1.2 The Objectives of The Research 

The main objective of this research is to C,tcUn.ine the existing rules and regulations 

concerning the methods, burden and standard of proof required in zinii offence. The other 

objectives are : 

1. To explain the agreed and disputed methods of proof requirud in zinii offence 

and argmnents arises from such methods. 

11. To identify what is the basic of argument arises in methods of proof peculiarly 

in the use of qarinah. 

iii. To identif),· the methods of proof appropriate in present situation. 

1v. T() explain the concept of burden of proof under the Islamic Law of Evidence 

especially in criminal matters. 

v. To explain the standard of proof ,~quired in a case of :inc'i. 

VI. To identify the be!.1 alternative in solving problems arising in implementation 

of zini'i ptmishmcnt in case of the absence of the high degree of certainty 

required for its com-i<..'tion. 

3 



1.3. Literature Rc,·iew 

It is not disputed that testimony (shahJdah) and confession ( 1qrar) an: two methods of 

proof in zina offence. Shahiidah as defined by Mahmud Saedon in his book " An 

Introduction of Islamic La,,.1 of Evidence". as a fonn of knowledge based on the truth and 

ce11ainty and it does not stand on c-0njecrurc by usin; the words specific to testimony 

during a judicial proceeding and it is given to secure the right of another person against 

yet another person and not for the benefit of witness to prove a right or interest with 

regards to rig.ht of Allah or right!- of individuals. 1 

Slwhcidah in zinii offence is different from other }:rudud offences. It is given by at least 

four Muslim male witnesses who arc :2 

'· sound of mind 

IJ. ::.ane 

iii. credible 

JV. in possession of a good memory 

V. beyond susptcion 

VI. having good morals and honour 

VII. rrcc from slavery 

VII!. capable of speech 

IX, capable of seeing. 

One of the basic principles in a comicrion of IJudud ofJence is if die witnesses are unable 

to fulfill the condition of four v.itnesses they will be convicted to another form of bud,id 

puni :;hment that is defamation or qadhaf and ~ill be sentenced with eighty stripes J 

1 S1ahmud Saedon A Othman, An lmrud11cnon to Islamic Law of E~1Jence, Hizbi, Shah Alam. 
1996. p. 4o. 

1 Ibid, pp. 55-61. 
3 al-Ghazah, Mut,arri.mad, al-Mu!,Jami, l:{amid 'Akaz & 'Awl,1 ~fuhammad 'AW<i, Nq:ilm Jthbiit al­

Da'1+·u KVJ Adillaruh. Dllr al-Da'wah, Catru, 1996. p. 131. 
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The second method of proof that is not disputed either by classical an<l modem jurists is 

iqrtir or c.onfession. Malunod Saedon defines iqrlir as a form of admission for the 

purpose of proving a fact in order to establish a right or interest or aJll)ther person against 

the maker of the admission himself 4 

lqror is considered as the best evidence' in ;:inii offence because the offender comes 

voluntary admitting what he has dune or committed, so that the judge can convict him 

with the ~u<hid punishment ,,ithout any doubt W1less the hJrar made is retracted or mmie 

by a person who is under duress or unsmmd of m.ind. 

The third method of proving that hai; resulted some disputes among classical and modem 

jurists is qarlnah or circwnstantial evidence. Qarlnah means a thing which explains 

something.° Anything. which points to a certain meaning either in the fonn of words, 

circumstances, acts or omission can be said as qarinah. Under section 1 of the Syariah 

Cowt Evidence lfederal Territories) 1997, qarlnah is defmed as fact connected with the 

oth~r fa1.,1 in any ways reforre<l to in this act. 

Ouesti0n arises v .. ·hether an wunarried pregnant woman can be convicted of ~11-ul based on 

qarlnah that is pregnancy. Imam Abu l:fan1fah. Imam Shafi'I and Imam Abmad came out 

with a view that it is not sufficient proof to convict zma because of doubt. Furthennore, 

they added that even the qar,nah reaches the dc~rrcc of certainty, a pregnant woman 

cannot be convicted to hu(hid p\mislunent based on the H{ldirh wherein the Prophet said ;' 

4 Mahmud Saedort, An lntrodu,.:tmn IQ f.~lamic Law of l!'vidence, p. 3 I. 
' See section 44 (I) of the Syariah Criminal Code t 11) F.nactmem 1993 Kdant.m. 
"· Abdul N~ir Abu al-~L Masai/fi c.1/-Fiqh al-Afuq,inn. Dir al-"l"aflis, Urdun. n..d, p. 283. 
7 Ibid , pp 284 - 286. 
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Were 1 lo stone anyone In death without evidence. I wm1/d stone so.and-so 
to d('ath for her .<ipeech , appeara'1(.:e and cohahition which raise 
suspicion. 

On the contrary, Imam Malt"k came mu saying that the pregnancy of unmarried woman is 

sufficient proof for lµJdd of zina pro\ided there is no sign of coercion on her body and 

she is local and not stranger . 9 

Ibnu Qayyim a1-Jawziyyah in his book al-T"r4 al-f:lukm~vyah fl al-S1yiisah a/-Shar'iyyah, 

\Vas in the same opinion ,,..·ith Imam Malik that qarlnah can be used as a method of 

proving to convict :ma. 10 The use of qarlnah as a method of proving is ba..ed on the case 

of Prophet Joseph. In this case the qarlnah of Prophet Joseph's tom clothes. wa'i used to 

identify the guilt II 

The Syanah Criminal Code (IJ) Enactment 1993 of the state of Kelantan bas taken the 

later .icw of using q,1nnah as a method of proving to cnnvict :,;,u1 It is provided under 

section 46 (2) that in a case of zinii , unmarried pregnant woman can be used as evidence 

to comict such offonce. applying Maliki' s \iew. 

The \iews and provision of using qarlnah a" a method of proving have raised the issue on 

how much proof is actually required in a ca5e of :ma and other /pit.hid offences 

especially in the present situation when the finding of four credible Muslim male 

8 Ibn1.1 Majah. S,man lbm,Majah, Dar al-I\1a'rifah, Beirur, 1996, Vol. 3. p. 228. 
9 

• Abdul ?\~ir Abu al B~l. Mas!lil_fi al-Fiqh al-Muqarin, pp. 284 - 28 7. 
111 al-Jawziyyah, Thou Qayyim, al-/im1q al-H11k»1i_iJ·uh_f, u/-.,'i>i'i&J1 al-Shar '(•'.'ltlh, DAr 111-Kutub 

al-'Ilm1yyah, Beirut, n d ,)) 6 
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witnesses is merely impossible and "ith the development of science and technology 

which can establish evidem:e. 

Muhammad al-Ghazali et al. in their hook, .fliit,iim ai-Jthblit al-Da 'wa wa Ad;//atuh, 

pointed that due to the severe punishment provided by lslamic Law in fmdild offences 

including ::inii and its strict mles in convicting. so. ta '::Ir pllllishment will be applied if the 

case does not reach a degree of certainty.,:: 

Concerning the issue that bas been discussed by the previous jurists and writers regarding 

methods, burden and standard of proof required in ::ma case, this research will explore 

current is::;ues and situation that may change the use of such methods and its concept of 

burden and standard of proof Thus. this research ""ill identify which opinion 1s 

appropriate to be applied without ignoring the basic principles prO\·ided by Islamic Law. 

1.4. Hypothesis 

1. Due to current situation and its development of science and technology, the 

standard of proof required in frudiid and ta ':Ir cases should be taken into 

account peculiarly the use of qarlnah as a method of proof. 

11. If :ma punishmcnt is to be implemented, how strong standard of proof 

required especially v.ilen the evidence is adduced. solely on the use of qarinah 

which is known as a method of proving which cannot reach the degree of 

certainty, and does a degree of plausible conjecture or l1Jll al-f!,halib can be 

upgraded, so that ]:zudiid pmnshment can be executed. 

11 See al-Qur'an. Surah Yusof, 12: 26-27 
11 al-Gtuu.all. Muf,tammad, Ni;am lthbat a/-[)a '-i•·il wa Aihlla111h, p. 138. 

7 



111. If qarlnah is to be accepted as a method of proving zinii , is there a 

possibility of changing the burden of proof from prosecution to the accused ? 

1.5. Scope And Limitation of The Study 

Since the topic of the dissertation will touch upon zinii offence under its law of evidence, 

this research will first deal with the background of the offence to look at the concept and 

definition and to what extent such definition of zinli can be used in similar offence like 

rape, sodomy, homosexuality and bestiality. This research will also explain the 

punishment provided under Islamic Criminal Law against the crime of zinii, but the 

discussion of such punishment will only be explained in general to examine the concept 

of its severe punishment which requires a strict rules of methods, burden and standard of 

proof. 

One of the major discussions under this topic is on the methods of proof required for zinii 

offence and this will cover the agreed methods those are shahiidah and iqrlir and the 

disputed method that is qarlnah . The definition and concept of such methods will also be 

explained in detail. References will be made to some verses in the Qur' an regarding the 

use of the methods required and some of Hadith narrating relevant cases. This discussion 

will also figure out some arguments regarding the methods required and such argument 

will be taken from the classical and modem scholars. This research will also attempt to 

identify how such methods may or can be used in cmTent situation with the changing of 

society and the development of science and technology. 

The second major discussion is on the burden of proof required in a case of zinli covering 

the concept of burden of proof under Islamic Criminal Law including J;.udud punishment 
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