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ABSTRACT

Money laundering has become a disturbing phenomenon which both national and
international organisations are tirelessly making efforts to curb. For this reason,
various legal frameworks have been introduced to curtail the menace. Some successes
have been recorded in many jurisdictions. However, the crime remains pervasive in
Nigeria, permeating all sectors of the country’s economy. This is evident from the rate
of the offence and the number of court cases pending and others being filed on daily
basis in the country on the matter. The inextricable relationship between the crime of
money laundering and financial transactions places banks in a sensitive position and
makes them a point of focus in the fight against the crime. Expectedly, banks bear
many responsibilities and are saddled with significant roles in this regard. Luckily, the
law sets down clear criteria to determine how such responsibilities should be
discharged and how the roles should be played. Consequently, assessing banks’
compliance with the existing legal instruments becomes imperative. To determine the
level of compliance of banks in any country with money laundering laws requires
assessing how their performances conform with the international standards. Bearing
this in mind, this research examines banks’ compliance with money laundering
legislations in Nigeria with specific focus on Money Laundering (Prohibition) Act,
2011 [MLP Act]; Economic and Financial Crimes Commission (Establishment) Act,
2004 [EFCC Act]; Central Bank of Nigeria, Act, 2007 [CBN Act]; Independent
Corrupt Practices Commission Act, 2000 [ICPC Act]; and CBN/AML Regulations,
2013. This is done with the aim of measuring the overall compliance with the
international standards. In finding solutions to the challenges identified with the
Nigerian banks’ less compliance records, lessons are drawn from the United Kingdom
where laws are more effective and the banks’ compliance scale is higher. To achieve
this, this study adopts qualitative legal research methodology and thereby employs
Doctrinal and Non-Doctrinal’ research methods combined with descriptive,
interpretative and content analysis techniques. The research relies on both primary and
secondary data. The research finds that banks in Nigeria are not substantially
complying with the Anti-Money Laundering (AML) laws even though the laws are
adequate and of international standard. The research thus notes that banks’
delinquency in this regard is hinged on weaknesses in the implementation and
enforcement exercises. The research therefore recommends lessons to be drawn from
the UK where their regulatory frameworks ensure effective enforcement of the laws
and compliance from the banks. Specifically, to avoid overlapping of functions,
unnecessary rivalry and lack of synergy between various law enforcement agencies in
the country involved in the fight again the crime of money laundering, a Nigerian
National Crime Agency (NNCA) is strongly recommended to be created, like the
UK’s National Crime Agency (NCA), as the umbrella body for money laundering and
allied crimes control. Creation of a Financial Crimes Court is also seen to be desirable
for expeditious prosecution. If this is done, banks’ compliance with AML in Nigeria is
expected to be greatly enhanced and success would be achieved in combating money
laundering.
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CHAPTER ONE
BACKGROUND TO THE STUDY

1.1 INTRODUCTION

Money laundering remains a global threat despite various legal frameworks
introduced to curb the menace. Money laundering is not a new phenomenon but
September 11! attacks have brought about a renewed global effort to combat money
laundering and the financing of terrorism. Nigeria? is not an exception to this global
trend. Money laundering has dangerous multiplier effects on the society as it remains
the “life wire”, the “cataract”, “life-blood” and a propelling “engine” to other
organised crimes.® It has become an indispensable companion of terrorism activities
and these two crimes* have become interwoven, interrelated and overlapped so much
that they are sometimes used as a synonymous concept.

Terrorism financing is however believed to be soaring or having its major
source linked to money laundering, such that the growth of one becomes a veritable
tool for the sustenance of the other. However, money laundering issues transcend

terrorism financing. It is indeed cancerous and needs well-coordinated efforts to

1 On the September 11, 2001, the world trade centre in the United States of America was attacked by a
terrorist group which resulted to the death of over 3000 people and loss of properties that worth billions
of US Dollars and triggered the United States of America’s initiatives and that of the rest of the world
to combat terrorism.

2 Nigeria an African Country on the Gulf of Guinea, located in Western Africa, boundaries the Gulf of
Guinea, between Benin and Cameroon, covering the area of 923,768sq km, is the most populous Africa
nation (with about 180million population) and the focus of this study. This information is available
online at www.nigeria.com accessed on 10" December 2015 at 1100 hours.

3 Maruf Adeniyi Nasir, “The Exisiting AML/CFT Legislations in Nigeria: Relevance to Islamic
Banking Institutions.,” in American Society of Comparative Law (ASCL) Younger Comparativists
(YCC) (New Orleans: YCC, 2016).

4 Money laundering and combating financing terrorism are closely related that distinction is a mere
semantics based on the principles of law that no person should be allowed to benefit from the profits of
his crime see Aishat Abdul-Qadir Zubair, Umar Aimhanosi Oseni, and Norhashimah Mohd Yasin,
“Anti-Terrorism Financing Laws in Malaysia : Current Trends and Developments,” [IUM Law Journal
23, no. 1 (2015).


http://www.nigeria.com/

combat. The non-stop development and growth of technology has tremendously
increased the scope of money laundering activities and subsequently placed more
responsibilities on banks.

The inextricable relationship between the crime of money laundering and
financial transactions particularly, places banks in a sensitive position and makes them
a point of focus in the fight against the crime. Expectedly, banks bear many
responsibilities and are saddled with significant roles in this regard. Thus, banks’
cooperation and compliance with money laundering laws are very vital and germane
in combating the crime.® Anti-money laundering (AML/CFT) regulations and banking
compliance have focused or premised on Principal-Agency relationship between the
Regulators and the banks.® The Regulators desire compliance to stamp out money
laundering related issues through intelligence gathering and a prompt report of
suspicious transaction. It however, appears that getting the desire results goes beyond

that simple equation.

1.2 BACKGROUND TO THE RESEARCH

The thought that pervaded the global criminal scene in dealing with the menace of
trading in narcotics drugs and psychotropic substances in the substantial part of the
20" century has eventually given way to a crime control strategy that did not only
intend to demolish the proceeds of crime, but to adopt civil proceedings rather than

sticking to the traditional criminal procedures.’

® Norhashimah Mohd Yasin, “The Consequences of Banks’ Failure to Comply with Money Laundering
Rules and Regulations.,” The Law ReviewJournal 16, no. 4 (2009): 32-43.

6 Brigitte Unger et al., “The Amounts and Effects of Money Laundering,” Report for the Ministry of
Finance, 2006.

7 Alastair N Brown, Proceeds of Crime: Money Laundering, Confiscation and Forfeiture (W.
Green/Sweet & Maxwell, 1996). See also Brent Fisse, David Fraser, and Graeme Coss, The Money
Trail: Confiscation of Proceeds of Crime, Money Laundering and Cash Transaction Reporting (Law
Book Company, 1992).



The initial focus of the international law and its national or various nation’s
counterpart was basically directed towards the use of the traditional criminal law
arsenals (majorly sanctions) as a legal mechanism to curb narcotic drugs and
psychotropic substance related crimes while concealing of the proceed of the crime
committed or any other money that is derived from the crime attracts no criminal
liability.2  The perceptions changed as a result of proper understanding of the link
between money and crime.®

The resultant effect of the new notion is hinged on the conviction that crime
and money are inextricably related, while a direct attack on the financial element of
crime is bound to achieve more desirable effects and results. The financial element of
crime was however found to be more dangerous, demonic in nature and indeed a
modern pestilence that must be faced with seriousness.’® This culminated into the
Anti-Money Laundering laws globally.

The inextricable relationship between the crime of money laundering and
financial transactions places banks in a sensitive position and makes them a point of
focus in the fight against the crime. Expectedly, banks bear many responsibilities and
are saddled with significant roles in this regard. The AML/CFT legislations require
banks to provide an enabling environment for normative anti-money laundering
standards and ethical practices to prevent being used as a conduit pipe for the

transmission of illegally acquired wealth. The 1988 United Nationss Convention

& Mary Michelle Gallant, Money Laundering and the Proceeds of Crime: Economic Crime and Civil
Remedies (Edward Elgar Publishing, n.d.).

° Ibid.

10 1bid.



against lllicit Traffic in Narcotic Drugs and Psychotropic Substances! brought a
dramatic departure from the previous perspectives of bank’s disposition vis-a-vis their
secrecy and duty of confidentialities that exist between banks and their clients.

The Convention thus, imposed obligations on financial institutions to
implement money laundering laws in a more comprehensive manner. The initial case
of ‘Tournier v National Provincial and Union Bank of England?’ that was founded on
banks secrecy or principles of customer’s confidentiality was jettisoned. To achieve
the targeted goals, the anti-money laundering law (AML/CFT) chooses to integrate
banks as an essential component of the law enforcement and regulatory process.*?

In Nigeria, so many legal instruments have been created along sides with
regulators to combat the money laundering. Also, the scope of banking institution has
been more broadened with the advent of Non-Interest Financial Institutions (NIFI)
operating under the principles of Islamic Commercial Jurisprudence (ICJ). This was
introduced pursuant to the exercise of powers conferred in the Central Bank of Nigeria
(CBN) under the provisions of various statutes.*

Taking clue from the global response and new reasoning, the emergence of
democracy in Nigeria gave rise to a favourable disposition not only to tackle this
dreaded phenomenon, but also to fashion out legislations that are likely to conform to

the international standards. Therefore, unlike the military regime, the Nigeria

11 United Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances,”
UNODC https://www.unodc.org/unodc/en/commissions/CND/conventions.html, accessed January 10,
2016.

12 (1924)1 KB 461(CA).

3Peter Yeoh, “Enhancing Effectiveness of Anti-Money Laundering Laws through Whistleblowing,”
Journal of Money Laundering Control 17, no. 3 (2014): 327-42.

14 This is as provided under Section 33(1)(b) of the Central Bank of Nigeria (CBN) Act 20074
Sections 23(1); 52;55(2); 59(1)(a); and 61 of the Banks and other Financial Institutions Act (BOFIA)
1991 (as amended) and Section 4(1)(c) of The Regulation on the Scope of Banking Activities and
Ancillary Matters, No 3, 2010



government under the civilian regime took some significant steps in term of enactment
of AML/CFT.?®

Consequently, the last decade witnessed a sharp departure from the lukewarm
attitude toward the AML/CFT crusade in Nigeria to a more serious tone as reflected
from the enactments of many legislations that characterized that era, starting from the
Independent Corrupt Practices Commission (ICPC) Act 2000, the Economics and
Financial Crimes Commission (EFCC) Act 2004 and the Money Laundering
(Prohibition) Act, 2011 and its amendment in 2012'® along with so many other
subsidiary legislations and regulations that are all aimed at removing the country from

the classified list of a pariah (non-cooperating) state by the international community. *’

1.3 STATEMENTS OF PROBLEM

Nigeria is currently experiencing a serious recession which is a resultant effect of
corrupt practices, money laundering and illicit outflow of fund from the country.
Invariably, various forms of hardship that ranges from lack of social amenities, poor
infrastructural development, unemployment, poverty, high inflation rate and other
related economic problems are confronting the country. The country’s currency has
consequently lost its potency and become devalued, while the entire financial system
is in shamble. The problem was credited to corrupt practices and mostly laundering of

public resources by past political leaders. It is an issue which the present government

5 Muhammed Tawfiq Ladan, “Overview of Financial Laws in Nigeria,” 2014.

18 This has also been slightly amended in 2012.

17 The administration of President Olusegun Obasanjo (1999-2007) took up the fight against corruption
and money laundering by enacting the Independent Corrupt Practice and other Related Offences Act in
2000 and established the ICPC. The administration further established the EFCC in 2003, empowered
by the EFCC Establishment Act 2004, as amended, charged with the responsibility of investigating and
prosecuting all economic and financial crimes and coordinating all other related agencies

See .Anna Markovska and Nya Adams, “Political Corruption and Money Laundering: Lessons from
Nigeria,” Journal of Money Laundering Control 18, no. 2 (2015): 169-81, doi:10.1108/JMLC-10-2014-
0040.



identified as the country’s major problem upon which its campaign against the
previous government was based and which has served as the main focus of the present
government since the inception in 2015. Given the pivot position occupied by banking
institutions in the success or otherwise of the AML/CFT crusade, by which it is
expected to play a critical role in putting effect to the philosophy and objectives of the
existing legal instruments on AML/CFT, examining its compliance with money
laundering legislations could serve as a spring board within which the overall
compliance of the country with international standards AML/CFT measures could be
possibly measured.’® Moreover, financial institutions, particularly the banks, are
usually more vulnerable for the laundering activities through the exploitation of their
facilities.

Similarly, another point of concern is that, for the past few years, precisely
since return of democracy to the country in 1999. There has been an unprecedented
rise in the money laundering cases in the Nigerian courts. While some have been
concluded, many are still pending. However, a disturbing issue is the fact that, many
of those that were tried, but who were pronounced not guilty in the Nigerian courts
and set free, were eventually found guilty of the same offence of money laundering
that emanated from Nigeria in other jurisdictions. The cases revealed laxity on the part
of Nigerian banks. The concern which this raises calls for the need to examine the
banks’ compliance with the anti-money laundering laws. Therefore, the need to
address this problem becomes more imperative. The questions begging for answers in
this regard are: Why does the money laundering related crimes continue unabated

despite all the legislations against it in Nigeria? Are the legislations and regulations

18 Shpetim Kurti, “The Meaning of Dirty Money Laundering as a Form of Organized Crime,”
Anglisticum 3, no. 8 (2015).



