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ABSTRACT OF THE THESIS

Bismill ahi al-Rahman al-Rahim

(a)  Brief statement of the problem.

In the emerging economies of the Asia-Pacific Rim region, business globalisation in
the era of global capitalism and the myopic focus on maximization of profits and
economic gain, saw the emergence of various negative glocal business trends and
issues which contributed to the 1997-1998 East Asian economic meltdown. This
threatens to undermine the very foundations of these economies and the aspiration
contained in the United Nations 1974 Resolution to create a New International
Economic Order based on equity, sovereign equality, interdependence, common
interest and co-operation among all states irrespective of their economic and social
systems and to bring about a new world order of greater political, economic and social
compatibility, for the ultimate purpose of maintaining world peace.

Glocal business issues reveal a growing gap between Southeast Asian business
developments and Business Law, and more importantly, between Business Law and
ethics. There are consequently, not only Iegal lacunae but also laws that are either not
implemented or broken with impunity. Consequently, there is a growing dependence
on ethical rules and codes of behavior to regulate global business. The question of
whether the lack of moral persuasion in morally neutral laws is the reason for this, must
be raised for consideration.

This necessarily leads to the jurisprudential question of the meaning and nature of law
and its relationship with ethics. The major theories of western jurisprudence,
particularly, Anglo-American i.e. Natural Law, Legal Positivism, Legal Realism, and
also Islamic Law, have to be re-examined and discussed. The post-World War 1I
European Positivist — Natural Law debate on whether law is morally neutral, was not an
exhaustive debate as it failed to include the theories of Legal Realism and Islamic Law.
The debate must be revived to include these legal theories in the context of Southeast
Asian negative glocal business trends.

New insights into the nature of law must be found to overcome the present impotency
of the law to respond to the ethical dimensions of global business issues.

To this end, it is not only necessary to recogunise the long overdue need for
jurisprudence to be an ‘applied science’ of law, but also the need for a concerted effort
by Southeast Asia’s legal jurists, judges, academicians, policy-makers, and legislators,
to replace piecemeal development of law to reflect local heritage by the reinvention of
the region’s legal systems to reflect the past ethos of the Asian people and their region,
before global capitalism brought with it Godless materialism as the predominant
human value. The challenge is to find, at the glocal level, the formulae for this
reinvention of Southeast Asia’s Business Laws in anticipation of the year 2000
Millenium Assembly proposed by the United Nations Secretary — General, Kofi Annan
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and the United Nations proclamation of the year 2001 as the United Nations “Year of
Dialogue among Civilisations,” to ensure that twenty-first century developments are
based on a universal “ethics of the future.”

(b)  Methods or procedures used.

In order to respond to the challenges of a dynamic global business environment, the
ethical dimensions of glocal issues on Business Law necessitates an applied rather than
a black-letter legal approach to the otherwise, academic study of jurisprudence.
Consequently, a combination of empirical, comparative, philosophical, and historical
research methods are adopted to study the concepts of law vis-d vis ethics and the
underlying religious, political and social conditioning of these concepts and its legal
institutions. In particular, the comparative law methodology, is the key to the
abandonment of a ‘local or provincial jurisprudence’ and the progress of the law
towards a new universalism consonant with the phenomenon of business globalisation.

(¢) Summary of the findings of the study.

The question whether morally neutral laws was one of the causes of the negative glocal
trends and glocal business issues in Southeast Asia, forms the basis for an ‘ethical
confrontation’ whereby the meaning and nature of law, and its relationship to morality,
are subjected to an ethical jurisprudential inquiry under the major theories of western
Jurisprudence, particularly Anglo-American, and Islamic jurisprudence. At the core of
this law vis-d-vis ethics inquiry, is the assessment of Anglo-American and Islamic
ethics, and their relationship with law. This study reveals that Islamic ethics is unique
in that the facility of juristic reasoning (ijtihdd) has made it a self-renewing, dynamic
and vibrant phenomenon and therefore an ‘applied science,” capable of addressing the
jurisprudential issues arising out of business globalisation and responding to the
challenge to create an ethical and socially responsible glocal business community in
Southeast Asia. An “ethical consensus” through abandoning the present divergent
tendencies within Anglo-American common law itself as well as with Islamic law,
should be reached through international agreement among Southeast Asian nations in
order to design a universal ‘ethics of the future’ for the twenty-first century, as
envisaged by the United Nations, as the basis of a2 new business morality and also, a
new legal content and direction in Southeast Asian Business Law. This universal
‘ethics of the future’ which amounts to a convergent approach in legal science, is
consonant with the phenomenon of business globalisation, and should be incorporated
into Southeast Asia’s Business Law through international cooperation in order to
reinvent the region’s laws and legal systems for the purpose of responding to the
challenge posed by business globalisation and global capitalism.
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PREFACE

I had written the original Proposal to this thesis in early 1996 but unfortunately, due to
the demands of work, poor health and other circumstances unfavourable to research, I
was not able to complete it until now. Had it been completed in 1997 as scheduled, 1
suppose this labour of faith could be described as a prophetic - it expressed concemn
over the sustainability of the so-called ‘Asian economic muracle’ in the light of
unprecedented unethical business practices as manifested by glocal business trends and
issues, and the impotency of morally neutral business laws to respond to the challenge
of business globalisation. This prediction was unfortunaiely vindicated by the events of
the year 1997 which saw the East Asian economic meltdown. I must, however, be
content with completing my writing with hindsight what I had proposed and begun
writing with foresight. Nevertheless since this work has been completed in the
aftermath of the devastation of regional economies, I am hopeful that Southeast Asians
shall be more receptive to what has been proposed in it and thereafter, undertake to
implement the findings of this study.

Although this dissertation seeks an Asian audience, it is of no less relevance to the
west. The high point of jurisprudential controversy in the last century was afier all the
post World War 11 issue of the legality of Nazi law where the debate on the moral
content of law and the enforceability of morality reverberated not only in the
courtrooms of Europe, but also in the corridors of Europe’s most eminent universities.
The negative trends and issues of business globalisation have made it apparent that a
contemporary relevance must be given to the postwar debate on the nature of law and
its relationship with morality. In the last decade, moral philosophy and the normative
ethical theories have been developing at a tremendous pace, and threaten to usurp the
role of law in shaping western society. The purposive nature of law in the west has not
been fully realised in Business Law in the era of business globalisation. Although
western legal jurists have responded to the global developments in the last decade of
the twentieth century with new publications on jurisprudence, they continue to be
preoccupied with traditional legal concepts and issues and do not address the
Jurisprudential issues arising out of business globalisation. The study of contemporary
western jurisprudence is therefore divorced from global societal realities and has not
made the transition, as in the case of Islamic jurisprudence, to become an ‘applied
science’ of law in the twenty-first century. This iransition is essential if western law is
to take its place beside Islamic law, in shaping the twenty-first century global society.

Marilyn Ong Siew Ai
@ Nur Naquiyah Ong Abdullah

Rabi’al-Awwal 10, 1421 AH/
June 13, 2000 AD
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CHAPTER 1

INTRODUCTION

The aim of this dissertation is to bring to the attention of Southeast Asian legal jurists,
judges and academicians, the current negative global business trends and issues, the
widening gap between jurisprudence and business realities as well as between Business
Law and ethics (or morality), for the purpose of conveying the need for jurisprudence to
be an ‘applied science’ of law so that the region’s legal systems may be reinvented to
reflect the past ethos of the Asian people and their region, and in the process, respond to
the challenges of busineés globalisaﬁon and global capitalism. With a contemporary re-
examination of the nature of law, the ground may also be laid to enable Southeast Asian
policy-makers and legislators to also re-examine the need for new laws and the

implementation of existing ones.
This dissertation, which begins with this chapter, is divided into five chapters.

The second chapter covers the basic concepts of globalisation’ (as opposed to
‘glocalisation’), and how economic and financial globalisation has brought about not
only a new world trade world order, but also, the globalisation of laws. The Southeast
Asian region is the focus of research for several reasons: firstly, the emergence of the
Asia-Pacific region as an important economic bloc, secondly, the prediction by futurists
that the so-called Asian Renaissance phenomenon will bring about a new world order,
thirdly,‘ the manifestation of several negative trends in this region which have halted the

Asian economic miracle, and fourthly, the region is the confluence of several legal



systems (indigenous and foreign) and ethical (religious and secular) systems and would
be a good model to present the case for the reinvention of Southeast Asia’s legal systems

at the dawn of the twenty-first century.

The third chapter deals with two negative glocal business trends in Southeast Asia. These

are speculative currency trading and environmental degradation.

The fourth chapter deals with glocal business issues of corporate social responsibility,
speculative currency trading and environmental degradation, arising from business

| globalisation and the above negative global business trends.

The fifth chapter is a comparative ethical jurisprudential study of western (particularly
Anglo-American) and Islamic Law (Sunni schools of law (madhdhib) and ethics. The
post-world War II European debate on the meaning of law, its nature and its relationship
vis-G-vis ethics, is revived for discussion in the context of the Southeast Asian negative
global trends. To further bring out the difference in the content of Anglo-American and
Islamic Law, the Islamic ethical perspectives on the abovementioned global issues, are

dealt with.

The conclusion from the above ‘ethical confrontation’ is that, from a divergent approach,
Anglo-American jurisprudence and Islamic jurisprudence must develop a convergent

approach, in order to reach an “ethical consensus™ for the purpose of designing a



universal “ethics of the future” as the basis of a new business morality and a new legal

content and direction in Southeast Asian Business Law.



CHAPTER 2

GLOBALISATION
2.1  Globalisation
‘Globalisation’' was the buzzword of the 1990s. Ii referred to “the interconnectedness of
human activity on a global scale, to the unprecedented flows of capital and labour,

technology and skills, ideas and values across staie and national boundaries, but in ways

in which neither states nor nations can adequately control.””

The concept implies an ideological and methodological orientation based on a conscious
rejection of the term ‘international.” It involves more than the geographical exiension of
a range of phenomenon and issues for which the term ‘world-wide’ would suffice.” The
ternm suggests a conscious intensification of global connectedness' accompanied by a
corresponding  diminution in the significance of territorial boundaries and siate

structures,” giving rise to the description of the business world as a ‘global village.”

! Some are of the opinion, ‘globalisation’ is merely a new word describing an old phenomenon. The

underlying structures of the present-day global order were laid down in the past imperial era when western
capitalist powers brought in their own system of communications, information and transport technologies.
? This meaning was adopted by consensus in a declaration at the Conference “Globalisation, The
Perceptions, Experiences, and Responses of the Religious Traditions and Cultural Communities in the Asia
Pacific Region” held at the Radisson, Shah Alam from 4-6July,1997 organised by JUST Malaysia in
conjunction with Pax Christi Australia.

C. Bretherton & G. Ponton, Global Politics: An Introduction, Blackwell Publishers, Cambridge,
Mass., 1996, p. 6.
' Today, we live in a globally integrated business system as a result of increasing economic integration
in the world. The ease with which people and goods move about and information communicated, makes
the world seem like one big marketplace.

C. Bretherton & G. Ponton, Global Politics: An Imroduction, p. 6.



New communication technc;logies which are instantaneous, inherently transnational and
global in scope, play an important role in processes of globalisation. The Internet global
information infrastructure has not only made it possible for humankind to communicate
as a global community,’® but national borders are being forcibly dismantled to be

replaced by a ‘borderless world’” which presents challenges to state sovereignty.
Economic & financial globalisation

Although its economic, political and social significance are yet to be fully realised, some

political commentators see globalisation as heralding a new world order.

Globalisation had, and continues to have a profound impact on world economics.”

Economic globalisation came about through the formation of multinational enterprises@
(MNESs) by large businesses, and the adoption of off-shore production and finance

strategies for economies of scale and comparative advantage.

It is estimated that more than half of the world’s goods and services are today produced

according to strategies which involve planning, design, production and

8 C.Bretherton & G. Ponton, Global Politics: An Introduction, p.5. However, access to technology is far

from being global. There are technological gaps between industrialised and less developed countries
(LDCs), between regions and between urban and rural areas. Its impact is therefore uneven and mixed.

As well as politics. Western futurists predict that economic hegemony shall determine political
hegemony in the global era. -
©® See Chapter Notes p. 18.



marketing on a global scale.®

Financial globalisation’ act as an agent of globalisation through its role in financing
global production and as a distinct form of economic activity.'® The growth of global
networks of banks and finance corporations has been encouraged by financial
deregulation since the mid-1970s and by communication developments. In 1992, the
value of financial transactions was estimated at US$1 trillion daily, fifty times greater in

value than the flow of goods."!

It may be observed that post-Second World War political developments are inextricably
linked to economic globalisation at the end of the twentieth century. The western powers
tried to establish an brganisation to secure world peace, but they also realised that the
trade wars and subsequent world-wide Great Depression of the 1930s contributed to
World War II. At the post World War I Bretton Woods Conference,'? these nations
established the post-war international institutions to create an international economic

structure designed to establish controlled world economic order” and to supervise

C. Bretherton & G.Ponton, Global Politics: An Intreduction, p.6.

Involving transactions of production, equities and credit. Equity is another name for the ordinary
shares of a company.
10 . Bretherton & G. Ponton, Global Politics: An Introduction, p.7.
" Ibid, The role of finance corporations is becoming more significant to global politics than that of
governments. The size, scope and unregulated nature of the financial sector has led one commentator to
conclude that this heralds the demise of the territorial state.

At Bretton Woods, New Hampshire. -
1 C. Hotchkiss, International Law for Business, p. 36.





