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ABSTRACT

High divorce rate is one of the foremost concerns in Maldives that also has an adverse effect
on the family dynamics and overall economy of the country. However, the general
perception of the society towards family issues and divorce is considered to be a personal
affair of the family rather than asocial issue. One of the reasons is that divorce proceedings
in the Maldives are facile due to the factthat the Maldives has an inefficient legal system
when it comes to marriage and divorce, unlike many other countries where the procedures
are immensely thorough, long and costly. Though Maldivian family law stipulates that
reconciliation must be adapted to save marriages, it is not as effective as it should be
because it is not regulated and handled in a systematic manner. The consequence of its
ineffectiveness shows that there is a yearly increment in the divorce rate of the country.
Additionally, the ineffectiveness of the current reconciliation process in the Family Court
creates additional facets to this problem. To overcome this worrying situation which could
damage an immense number of families in the country, it is extremely important to come
up with a proper legal framework, well established structure for reconciliation and Sulh for
family disputes. Therefore, one of the objectives of this research was to study and examine
the best practices of other jurisdictions that practice Islamic law; and to identify the
suitability as well as feasibility of incorporating those best practices into the Maldivian
system. Inthis regard, Malaysia and Singapore models of reconciliation and Sulh processes
were thoroughly analysed. The study inferred that a proper institutionalized reconciliation
and Sulh process needs to be adopted that will ensure the efficiency and effectiveness of
the reconciliation and Sulh procedures. Hence, from the outcome of this study, the
hypothesis that the researcher intended to prove was that a well-established process of
reconciliation and Sulh process would lead to lowering the divorce rate in Maldives to
acceptable levels. The thesis adopted qualitative methods of analyses which included both
doctorial and non-doctorial legal research. Data was collected from judges, social workers,
and mediators from the Family Court, magistrates from nearby islands and individuals from
divorce cases. In-depth interviews (with open ended questions) were conducted by direct
interaction with the participants. This aided in the comprehension of human behaviour over
a period of time. The interviews were recorded using an electronic voice recorder which
were then transcribed and translated into English. This researchfound that the performance
of governing bodies was substandard, owed to inadequate catering of marriage-related
issues in Maldives. Based on the results, the researcher proposed a structure for the dispute
resolution mechanism as well as a modified legal framework of reconciliation and
mediation in family disputes in Maldives. Therefore, these recommendations were put
forward in order to address the issue of high divorce ratesin the Maldives and enable policy
makers to incorporate it in the existing system, to minimize divorce rates in the country and
opt for reconciliation as an alternative prior to juridical proceedings.
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CHAPTER ONE

INTRODUCTION

1.1 INTRODUCTION

Maldives is a 100% Muslim Island nation, consisting of 1192 tropical islands scattered
across the Indian Ocean.! As result of its geographical distribution, successful
administration of laws across the country and providing equal opportunities for all nationals
has become an extremely difficult task. Laws in the country are mainly based on Islamic
law, though to some extent the legal system is constructed on English common law,
particularly influential in certain areas such as commercial law.

A daunting fact in the Maldives is that family issues are acommon and destructive
phenomenon facing the community throughout the country. According to the statistics,
Maldives also has the highest divorce rate in the world,2 amounting to 10.97 percent. On
average, a 30-year-old might have already been married and divorced three times.? Shariah,
out of that which is permissible in the Islamic law, divorce is the most disliked. The family
law of the country allows men and women to seek dissolution of marriage if they do not
live together for any reason. However, Islam encourages the couple to go for reconciliation

and seek possible solutions for their marital issues.

! Roseline Ngcheong-Lumand et al, Maldives, (New York: Cavendish Square Publishing, 2019), 1.

2 Mohammad Raufandet al, " Socio-Legal Dimensions of Family Health under Marital Settings of Marriage
and Divorce in the Maldives", European Journal of Molecular & Clinical Medicine, vol. 7, no. 11 (2021):
5215-5221.

¥ JochhemWinjnads, "Maldives Long Read: the highestdivorceratein the World", TRVL,
<https://trvl.com/maldives/maldives> (accessed 4 December, 2018).



The history of Maldives reveals that divorce has been a common occurrence in the country.
Normally, men divorce their wives without heed. The finding shows divorced women
exhibit notable psychological stress.* Marriage and divorce are simple practices in the
country. The legal system formed in the Maldives facilitates divorce proceedings very
simply. Therefore, getting a divorce is relatively easy for men compared to women. There
are numerous reasons why such a high divorce rate can be observed in the country.

People compelled to migrate to the densely populated capital city, Male’, further
aggravates this problem. Moreover, the current nationwide drug epidemic, extra marital
affairs and social problems, such as lack of proper housing or high cost of living are
conditions leading to a significantly high rate of divorce in the country.

The above-mentioned social issues damage the unity of families in the society. As
a result, children of these disputed families suffer and they do not receive adequate
emotional or financial support from their families, leading to broken families. Though for
any reason, if parents ultimately decide to separate, it does not mean that either parent
should neglect their responsibilities towards their children.s It is prescribed in Shariah that
fathers should take the responsibility of looking after his children. Under no circumstance
can he evade from these responsibilities as a father. However, in the Maldivian culture,
individuals tend to neglect their obligations as parents. As a result, families of the disputed
parties are highly affected. According to a counsellor and therapist Steven Earl, divorce
leads to parents being unable to concentrate properly on matters relating to their children,

which results in them being unable to care for their children and to make necessary

* Mohamed Faisal, Livingon a Crowded Island: Urban Transformationin the Maldives, (Welington:
DeVnet, 2008), 1-10.
% Patrick F. Fagan and et al, "The Effects of Divorce on Children", Marri Research, vol. 1(2012): 1-48.



decisions with regard to their wellbeing. Further, he highlighted that, children from
divorced homes suffer academically and experience high levels of behavioural issues.
Adolescents from broken families are much more likely to be involved in drugs and
alcohol.¢ The picture that we could see from the Maldivian social environment is not a sign
of a promising future, rather it is perilous. The number of children from separated families
are increasing day by day.

According to Prison Assessmentand Proposed Rehabilitation and Reintegration of
Offenders Report 2011, family problems are one of the major causes of crimes. First
offences are committed as early as 8 years old. Some were sent to prison at a very young
and vulnerable age of around 12 years or so.” Consequently the most appropriate and
essential steps would be to address current family issues, especially the high divorce rates,
for the benefit of the whole society. Building a healthy society is imperative because the
development of the country is heavily dependent on future generations. Hence, appropriate
action is needed to be taken to minimize divorce rates to build a better future.

The introduction of a new family law in the year 2000 was met with a feeling of
optimism across the nation, with hopes of strengthening family unity and introducing the
concept of Alternative Dispute Resolution, ADR (reconciliation) in divorce and dissolution
of marriage. Maldives family matters are governed by the Maldives Family Act 2000.
According to article 23(a) when a husband desires to divorce his wife, he shall do that only

with the approval of the judge, if he fails to do so, he faces a penalty of maximum 5000 Rf.

® JD Amy Desai, "How Could Divorce Affect My Kids?",

focusonthefamily.com, <https://www.focusonthefamily.com/marriage/how-could-divorce-affect-my-kids/>
(accessed 15 May, 2020).

” United Nations Office on Drugs and Crime, National Drug Use Survey Maldives 2011 /2012, (Male:
Maldives, 2013).



($. 325) In Article 23(b) it, further states that if the wife has no objection to being divorced,
then with the consent of the judge, the husband may pronounce divorce. In contrast, if the
wife expressed desire to remain in the marriage, the judge shall transmit the matter to the
conciliation division. If conciliation is not successful, then the judge will give his approval
for the divorce.?

However, despite the introduction of the Act, Maldivian men continue to use divorce
in an abusive manner and are accustomed to this practice. The situation has not seen an
improvement till date. Even though Maldivian family law stipulates that reconciliation
must be followed to preserve marriages, it is not as effective as it should be because it is
not regulated properly. The evidence of the ineffectiveness of the existing reconciliation
process is the worsening divorce rate in the country. Recent statistics of marriage and
divorce indicated a true picture. According to the reported statistics of 2016 and 2017 by
the Department of Judicial Administration, there was an increase in the number of divorce
cases compared to the previous year (2016). In July 2016, 556 marriages were registered
and 225 were annulled, but in July 2017, 411 marriages were registered and 280 were filed
for divorce. Therefore, according to the statistics of Department of Judicial Administration,
release, family matters dominated the Maldivian courts due to the lodging of more than
20,600 cases in the year 2015, with 46 percent of the cases being related to family
problems.®

Although the 2008 constitution guarantees equality when providing rights to people

who are entitled to the rights and freedom stipulated in the constitution, it was noted that

¢ The Family Law Act, (Maldives, 2000),s. 23 (a), (b).
° Department of Judicial Administration, " Statistics of Marriage and Divorce 2016", judiciary.gov.mv,
<http://english.judiciary.gov.mv/statistics-of-marriage-and-divorce-2016/> (accessed 15 May, 2020).



the people who are living in most islands do not enjoy the same rights. Unfortunately, they
are still deprived from some services stipulated in the constitution such as reconciliation
and other services, which are available in family court in capital city Male’. One of the
reasons is that there is a lack of necessary human resource (lawyers, counsellors, etc.) and
infrastructure to be served in islands. Furthermore, although reconciliation services should
be provided in the islands, there is no systematic procedure or mechanism to be followed
in order to provide these services in the islands.

In order to put reconciliation services in a systematic order, it is important to define
the terms clearly. The word mediation and conciliation are used interchangeably. However,
there is a fine distinction between these two concepts. Mediation and conciliation both
make use of a facilitator to help with the process of resolving disputes between married
couples. However, in mediation, the facilitators do not play an active role while in
conciliation, facilitators play a proactive role in the process.° Generally, mediation plays a
vital role after divorce, while reconciliation is conducted as a pre-divorce process.!!
Furthermore, mediation intervenes when a substantial conflict or dispute that needs
professional intervention has arisen, while conciliation is used preventively and aims to
stop a dispute from developing into something substantial.*2

When looking at conciliation in Islam, conciliation is given high priority in the
religion. Islamic family law is based on two major sources of Shariah,the Holy Qur'an

and the Sunnah, or the practices of Prophet Muhammad. Shariah as well as the family law

10 Joseph Schacht, An Introduction to Islamic Law, (Oxford: Oxford Oxford University Press, 1964), 7.

11 John Wade, "Representing Clients Effectively at Negotiation, Mediation and Conciliation in Family
Disputes", ALTA Law Research Series, vol. 5(2004): 109.

12 Surbhi'S, " Difference Between Mediationand Conciliation", keydifferences.com,
<https://keydifferences.com/difference-between-mediation-and-conciliation.ntml> (accessed 15 May,
2020).



reveals the negative consequences of divorce.'* Due to this reason the existing family Act
of Maldives also encourages reconciliation to resolve issues between couples and minimize
the divorce rate in the Maldives. Moreover, Islam encourages the disputing couples to
choose reconciliation to settle their problem. 1400 years ago, this concept encouraged the
settling of disagreements in an amicable manner in Islam. Unlike many other countries,
Maldivians do not have to face ethnic issues as the country consists of people belonging to
one religion, raceand one language. Therefore, it would be easy for the country to introduce
a customised model for reconciliation, according to the needs and wants of the country.
When identifying the benefits of reconciliation, it becomes important to study the
reconciliation process or procedures carried out in other countries, specifically in places
where Shariah Law is practised despite the limited availability of sources on reconciliation
procedures that are conducted in countries where Shariah is followed.

When looking at the Singapore model of reconciliation, over the years it proved to
be a fruitful model in resolving conflicts between couples. However, in Singapore, Muslim
Shariah marriage and divorce is different from that of civil procedures for marriage and
divorce under the civil system in Singapore. The Shariah court of Singapore applies the
Islamic law procedures to conduct dispute resolution. It is mainly based on ‘Nasih’
(counselling), ‘Sulh’ (mediation), ‘Tahkim’ (arbitration) and ‘Qada’ (court adjudication).
It can be noted that in Singapore, the reconciliation process is done immediately after there
is a registration for a divorce unlike in Maldives, where reconciliation is carried out after

litigation or after a court hearing. In Singapore Shariah court it is compulsory for both

3 Javaid Rehman, "The Sharia, Islamic Family Laws and International Human Rights Law: Examining the
Theory and Practice of Polygamy and Talaq", International Journal of Law, Policy and the Family, vol. 21,
no.1(2007): 108.



partners to attend counselling sessions prior to adjudication. Moreover, if the couple has
children under the age of 18, it is required to submit an agreed parenting plan along with
the case.*

When considering Malaysian family law, special consideration is given to Islamic
family law, due to the fact that Malaysia is a nation with a Muslim majority as it would
impact the lives of Muslims throughout the country. Family law is divided into two
categories: one for Muslims and the other law for non-Muslims. Islamic Family law is not
only focused law on marriage and divorce; but it also caters for matters relating to
administration promotes ADR methods.

In Malay Muslim community, two methods of family dispute resolution are being
practised. That is mediation by informal institutions and by the Shariah courts. Informal
institutions here refer to the religious scholars, elderly people, and other influential people
in the community who could resolve disputes between the couples. In Shariah courts,
reconciliation is carried out through mediation to reconcile the parties and to find an
amicable solution between the disputed parties.!®

By comparing reconciliation models in the above-mentioned countries, it can be said
that both Singapore and Malaysian models are quite successful. However, it can be seen
that the Singapore model is easier to follow and is more systematic and efficient than that
of Malaysia.

Conciliation is not a new concept for the judicial system in the Maldives either. Ever

since this small nation converted to Islam during the 12t century, the advancements of the

14 Shariah Court Singapore, "Divorce: Court Process", syariahcourt.gov.sg,
<https://www.syariahcourt.gov.sg/Syariah/front-end/Default.aspx?pid=M31.01>, (accessed 6 November,
2017).



legal system have been significantly influenced by and moulded by the Islamic law.*> Since
then, unknowingly this concept is being used and practised throughout the country in
different circumstances. The chief clerk of the royal court was one of the leading personnel
to resolve disputes among the people during the Monarchical reign of Maldives.¢ Since
then it evolved at different levels till today. However, the family courts in the Maldives
have used the concept of reconciliation mostly as a means to communicate with the
disputed couples to resolve their issues.?’

There is no systematic procedure that can be followed by judges to achieve the
outcome of reconciliation. Therefore, there is a need to create awareness among the judges
and the general public asto when and why reconciliation is essential to reduce divorce in
the Maldives. The existing system requires modification and systematic procedures in order
to achieve the required outcome of the Family Law. Establishment of a good framework at
the same time with well-trained conciliators and counsellors is necessary as well.

Therefore, the purpose of this study is to look at the effectiveness and the
appropriateness of the existing reconciliation process in the Maldivian family court. The
research area is mainly based on the reconciliation process and identifies areas where
development is most needed. Additionally, this research identifies the strengths and the
weaknesses of the current legal framework and recognizes challenges that could be faced

by practitioners among the existing Family Law.

> Husnu Al Suood, The Maldivian Legal System, (Male: Maldives Law Institute, 2014), 111.

16 Ibid. 135.

¥ Thomas J Moyer and et al, "Mediation as a Catalyst for Judicial Reformin Latin America", Ohio State
Journal on Dispute Resolution, vol. 18, no. 3 (2003): 619.



1.2 STATEMENT OF PROBLEM

Since Maldives is an island nation scattered across the Indian Ocean, management of
reconciliation has become anextremely difficult task and the judiciary is unable to provide
equal rights to a portion of people requiring its services. High divorce rate in the Maldives
has also become one of the most detrimental social issues that is hindering the social
development of the country. Moreover, in the Maldivian judicial system, there is no
comprehensive law and proceeding in the reconciliation process atthe moment. As a result,
the existing reconciliation process is under jeopardy. Lack of basic principles in the existing
legal framework indicates an urgent need for alternatives to address the issues. In addition
to these issues, judicial system of Maldives lacks human resources in this field, hindering
the work of applying proper reconciliation procedures, especially in the islands. Therefore,
the researcher believes that Maldives should develop a suitable framework for the
development of reconciliation process in the family courts, promote mediation as a means
to resolve disputes between the couples and provide equal opportunities for all throughout

the country.

1.3 RESEARCH QUESTIONS

1.  What is the present practice of the reconciliation process in Maldives?

2. How effective is the existing reconciliation process?

3. How can mediation be incorporated in the reconciliation process in the
Maldives?

4. What would be the most applicable reconciliation procedure for family disputes

recommended for Maldives?





