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ABSTRACT 

Rape is a violent and heinous crime against women. Those who commit it will be 

punished according to the Malaysia’s civil criminal law, specifically through section 

375, Malaysia Penal Code. It is an illegal sexual intercourse between a man and a 

woman without consent and against her will. Different types of rape such as statutory, 

non-statutory, incestuous and gang rape are prescribed with different punishments 

based on the seriousness of the crime. The government’s effort to seriously curb the 

number of rape cases is clearly seen by strengthening and amending the law in 2013. 

However, based on statistics given by Royal Malaysian Police (PDRM), rape cases are 

still reported at an alarming rate, and the adequacy and suffienciency of the present rape 

law is being questioned. Accordingly, this study intends to analyse rape law from the 

Sharī‘ah perspective with the purpose of suggesting its harmonisation with Sharī‘ah as 

a correctional study. To attain this objective, a qualitative case study method has been 

adopted. The data have been collected by using two methods, namely document review 

and interview and the collected data were analysed thematically. The findings of the 

study indicated that there are three main aspects of Malaysian rape law which are in 

contradiction with Sharī‘ah principles: first, the irrebutable presumption of a boy as a 

rapist in the definition of rape; second, the issue of consent in terms of ambiguity and 

statutory rape; third, the punishment for incestuous and consensual statutory rape. 

Therefore, in order to ensure that the law and Sharī‘ah are in tandem, a suggestion of 

harmonisation on these aspects has been proposed. It is hoped that this study will 

contribute to a better Malaysian rape law in safeguarding the welfare of society and 

protecting the honor and lineage (ḥifẓ al-ʽirḍ wa al-nasl) as outlined in the Sharī‘ah 

objectives (maqasid sharī‘ah).   
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 البحث  ملخص
ABSTRACT IN ARABIC 

الماليزي،   المدني  الجنائي  القانون  الاغتصاب جريمة عنيفة وشنيعة بموجب  المادة    خاصة  إن  في 
شروعة بين رجل وامرأة  مغير    جنسيةممارسة  عن  عبارة  من قانون العقوبات الماليزي. وهي    375

 أنواع مختلفة من الاغتصاب، مثل الاغتصاب القانوني وغيرفثمة  دون موافقة وضد إرادة المرأة.  
المحارم، والاغتصاب الجماعي،القانوني، واغتصاب س بعقوبات مختلفة على    ا عليه  تنص   فاح 

أساس خطورة الجريمة. ومن الواضح أن الجهود التي تبذلها الحكومة للحد بجدية من عدد حالات 
إلى    بيد أنه استنادا  .  م2013الاغتصاب ينُظرَ إليها من خلال تعزيز القانون وتعديله في عام  

ثير تحالات الاغتصاب  تبين أن نسبة  حصاءات التي قدمتها الشرطة الملكية الماليزية، لا تزال  الإ
 تسعى،   على ذلك . وبناء  يجري التحقيق في مدى كفاية قانون الاغتصاب الحاليبدأ  فالانزعاج،  

، بهدف اقتراح مواءمته مع الشريعة  الشريعةتحليل قانون الاغتصاب من منظور  إلى  هذه الدراسة  
بحيث  طريقة نوعية    فقد اعتمدت هذه الدراسة على. ولتحقيق هذا الهدف،  تصحيحيةكدراسة  

البيانات باستخدام طريقتين، هما   البيانات    مراجعةتم جمع  المقابلات، وتحليل  الوثائق وإجراء 
أن هناك ثلاثة جوانب رئيسة    وتشير نتائج الدراسة إلى  التحليل الموضوعي.المجمعة على نحو  

: الافتراض القاطع للصبي  أولا   وهي ،من قانون الاغتصاب الماليزي تتعارض مع مبادئ الشريعة
و  الاغتصاب،  تعريف  في  قضيةكمغتصب  والاغتصاب    ثانيا :  الغموض  حيث  من  الموافقة 

بغية  . ولذلك،  ضيالمحارم والاغتصاب القانوني بالتراسفاح    معاقبة اغتصاب ، وثالثا :  القانوني
  المذكورة.   هذه الجوانب  المواءمة فيقترح  فيُ   ،الإسلامية  يتمشى مع الشريعة  لكيتصحيح القانون  

هذه الدراسة في تحسين قانون الاغتصاب الماليزي في ضمان رفاهية المجتمع وحماية  سهم  تُ ولعل  
 .الإسلاميةالشرف والنسب أي حفظ النسل على النحو المبين في مقاصد الشريعة 

 
  



 

v 

APPROVAL PAGE 

The thesis of Student’s Name has been approved by the following: 

 

 

_____________________________ 

Prof. Dr. Sayed Sikandar Shah Haneef 

Supervisor 

 

 

 

_____________________________ 

Assoc. Prof. Dr. Mek Wok Mahmud 

Co-Supervisor 

 

 

 

_____________________________ 

Prof. Dr. Muhammad Amanullah 

Internal Examiner 

 

 

 

_____________________________ 

Assoc. Prof. Dr. Abdul Karim Ali 

External Examiner 

 

 

 

_____________________________ 

Prof. Dr. Amir Akramin Shafie 

Chairman 

 

 

 

 

 

 



 

vi 

DECLARATION 

I hereby declare that this thesis is the result of my investigations, except where 

otherwise stated. I also declare that it has not been previously or concurrently submitted 

as a whole for any other degrees at IIUM or other institutions. 

 

Nur Aina Abdulah 

 

Signature ...........................................................              Date ......................................... 

 

  



 

vii 

COPYRIGHT PAGE 

INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA 

 

 

DECLARATION OF COPYRIGHT AND AFFIRMATION OF 

FAIR USE OF UNPUBLISHED RESEARCH 
 

 

RAPE LAW IN MALAYSIA: AN ANALYTICAL AND 

CORRECTIONAL STUDY FROM SHARĪʽAH PERSPECTIVE 
 

 

I declare that the copyright holders of this thesis are jointly owned by the student 

and IIUM. 

 
Copyright © 2021 Nur Aina Abdulah and International Islamic University Malaysia. All rights 

reserved. 

 

No part of this unpublished research may be reproduced, stored in a retrieval system, 

or transmitted, in any form or by any means, electronic, mechanical, photocopying, 

recording or otherwise without prior written permission of the copyright holder 

except as provided below 

 

1. Any material contained in or derived from this unpublished research 

may be used by others in their writing with due acknowledgment. 

 

2. IIUM or its library will have the right to make and transmit copies (print 

or electronic) for institutional and academic purposes.  

 

3. The IIUM library will have the right to make, store in a retrieved system 

and supply copies of this unpublished research if requested by other 

universities and research libraries. 

 

By signing this form, I acknowledged that I have read and understood the IIUM 

Intellectual Property Right and Commercialization policy. 
 

 

 

 

Affirmed by Nur Aina Abdulah 

                             

 

                                                                                                         

       ……..……………………..                         ……………………….. 

                    Signature                                            Date      

 



 

viii 

ACKNOWLEDGEMENTS 

Alhamdulillah, the essence of gratitude and as much praise is extended to Allah 

s.w.t because with His grace and love, I was able to complete my thesis as conditions 

for obtaining a Philosophy Doctorate's degree (Ph.D). Ṣalawat and salam are especially 

addressed to the Prophet Muhammad s.a.w, the murabbi and the beloved of the ummah 

who be an inspiration of this struggle. 

  A deep appreciation is bestowed on my respected supervisor, Prof. Dr. Sayed 

Sikandar Shah Haneef who has given endless of advice, support, patience and 

thoughtful ideas to me throughout preparing this thesis. Without his guidance, this work 

would be impossible to complete. Not to forget, my second supervisor Assoc Prof. Dr 

Mek Wok Mahmud for her assistance. May Allah, The All Merciful grants both of you 

with jannah. I also thank to the official and staff members of Fiqh Department, 

Kuliyyah Islamic Revealed Knowledge and Human Science (KIRKHS), Centre 

Postgraduate Studies (CPS) and Dar al-Hikmah Library of International Islamic 

University Malaysia (IIUM) who rendered their help during the period of my thesis. 

Your contributions and assistance are gratefully acknowledged. 

 I wish to express my sincere gratitude to the Ministry of Higher Education 

Malaysia (KPT) and Islamic Science University Malaysia (USIM) for providing me 

scholarship through the scheme of fellowship. Their financial support is very much 

appreciated. Not forgetting, the help from the administrative staff of Islamic Science 

University Malaysia (USIM) especially the Study Leave Committee (JKCB) from 

Department of Registrar, Dean of Faculty of Sharīʽa 

 



 

ix 

h and Law and also the library. I also wish to thank to Dr Fauziah Hassan, Dr 

Hishomudin Ahmad, Dr Noor Saazai Mat Saad and Dr Nik Rahim Nik Wajis who 

guided me in the methodology of this research. May Allah reward and grant them ease, 

just as they have provided ease to me during my studies. Not forgetting to say thank 

you to the examiners of this thesis, Prof Dr Muhammad Amanullah from IIUM and 

Assoc Prof Dr Abdul Karim Ali from University Malaya. Thank you so much for your 

valuable suggestions, advice, and details review in improving my thesis.  

My special and deep thanks and gratitude are also due to my husband, 

Muhammad Izuan Abd Gani, my mother, Zainor Lina Saadom, my sisters and brothers, 

Kak Ain, Aini, Aliff and Afiff, my children, Amin and Amni for their endless 

encouragement, kindness, tolerance, understanding, and prayers. The completion of this 

thesis could not be possible without their support. Indeed, they are the driving forces to 

continue my studies up to this level. May Allah grant all of them with jannah and unite 

us all again in the Hereafter. To all my relatives, friends and others whose names cannot 

not be mentioned, for whose moral support in one way or another was of immense value 

to me.  

 

 

  



 

x 

TABLE OF CONTENTS 

Abstract ................................................................................................................... iii 
Abstract in Arabic .................................................................................................. iv 
Approval Page ........................................................................................................ v 

Declaration .............................................................................................................. vi 
Copyright Page ....................................................................................................... vii 
Acknowledgements ................................................................................................ viii 
Table of Contents ................................................................................................... x 

List of Tables .......................................................................................................... xiv 
List of Figures ......................................................................................................... xv 
List of Statutes ........................................................................................................ xvi 

List of Cases ............................................................................................................ xvii 
List of Abbreviation ............................................................................................... xviii 
List of Transliteration ............................................................................................ xix 
CHAPTER ONE .................................................................................................... 1 

 INTRODUCTION ................................................................................................. 1 
1.1 BACKGROUND OF THE STUDY ....................................................... 1 
1.2 PROBLEM STATEMENT ..................................................................... 5 

1.3 RESEARCH QUESTIONS .................................................................... 7 

1.4 RESEARCH OBJECTIVES ................................................................... 7 
1.5 SIGNIFICANCE OF THE STUDY ....................................................... 8 
1.6 SCOPE OF THE STUDY ....................................................................... 9 

1.7 RESEARCH STRUCTURE ................................................................... 9 
CHAPTER TWO ................................................................................................... 11 

 LITERATURE REVIEW .................................................................................... 11 
2.1 INTRODUCTION .................................................................................. 11 
2.2 PART ONE ............................................................................................. 11 

2.3 OVERVIEW OF CRIMINAL LAW ...................................................... 11 
2.3.1 Criminal Law from Sharīʽah Perspective...................................... 12 

2.3.1.1 Definition, Concept, and Sources ..................................... 12 
2.3.1.2 Penal Objectives ............................................................... 13 

2.3.1.3 General Objective ............................................................. 13 
2.3.1.4 Specific Objective ............................................................. 14 
2.3.1.5 Liability ............................................................................ 16 
2.3.1.6 Features ............................................................................. 17 
2.3.1.7 Categories ......................................................................... 18 

2.3.2 Criminal Law in Civil Law ........................................................... 21 
2.3.2.1 Definition, Concept, and Sources ..................................... 21 
2.3.2.2 Penal Objectives ............................................................... 22 
2.3.2.3 Liability ............................................................................ 23 

2.3.3 The Similarities and Differences between Islamic Criminal 

Law and Civil Criminal law ......................................................... 24 

2.4 OVERVIEW OF SEXUAL OFFENCES ............................................... 26 

2.5 RAPE IN ISLAMIC CRIMINAL LAW................................................. 29 
2.5.1 Definition of Rape ......................................................................... 29 



 

xi 

2.5.2 Rape Cases in the Time of Prophet Muhammad s.a.w and the 

Caliphates ..................................................................................... 31 

2.5.3 Elements of Rape Crime ............................................................... 34 
2.5.3.1 Illegal Sexual Intercourse ................................................. 34 
2.5.3.2 Non-consensual ................................................................ 35 

2.5.4 Classification and Punishment of Rape ........................................ 36 
2.5.4.1 Rape as Zinā (Adultery) ................................................... 38 

2.5.4.2 Rape as Ḥirābah (Armed Robbery) .................................. 39 
2.5.4.3 Rape as Ta‘zīr (Discretionary Punishment)...................... 40 

2.5.5 Rape as a Separate Crime .............................................................. 42 
2.5.6 Compensation of Rape’s Victim in Islamic law ........................... 44 

2.6 RAPE UNDER MALAYSIA PENAL CODE ....................................... 46 
2.6.1 Definition and Type of Rape ......................................................... 46 
2.6.2 Elements of the Crime of Rape ..................................................... 47 

2.6.2.1 Actus rea ........................................................................... 47 
2.6.2.2 Sexual Penetration ............................................................ 47 
2.6.2.3 Absence of Consent .......................................................... 48 
2.6.2.4 Mens rea ........................................................................... 50 

2.6.3 Punishment of Rape ...................................................................... 50 
2.7 THE COMPARISON BETWEEN RAPE UNDER SHARĪʽAH 

AND PENAL CODE .............................................................................. 51 
2.8 PART TWO ............................................................................................ 54 
2.9 ISSUES OF RAPE IN MALAYSIA UNDER THE LAW ..................... 54 

2.9.1 High Statistic of Rape Cases ......................................................... 55 

2.9.2 Rape Definition ............................................................................. 55 
2.9.3 Consent Issue ................................................................................ 58 
2.9.4 Issue of Mens Rea ......................................................................... 59 

2.9.5 Consensual Intercourse in Statutory Rape .................................... 60 
2.9.6 Issue of Incest................................................................................ 63 

2.9.7 Punishment of Rape ...................................................................... 65 
2.9.8 Compensation and Rights for Rape Victims ................................. 66 
2.9.9 Issue of Marital Rape .................................................................... 67 

2.9.10 Preventive Methods of Rape Crime ............................................ 69 
2.9.11 Harmonisation between Civil and Sharīʽah Law ........................ 71 

2.10 LITERATURE GAP AND NEED ....................................................... 74 
2.11 THE RESEARCH FRAMEWORK ...................................................... 75 

CHAPTER THREE ............................................................................................... 77 

 RESEARCH METHODOLOGY ........................................................................ 77 
3.1 INTRODUCTION .................................................................................. 77 

3.2 RESEARCH APPROACH AND DESIGN ............................................ 77 
3.3 DATA COLLECTION METHOD ......................................................... 78 

3.3.1 Document review .......................................................................... 78 

3.3.2 Interview ....................................................................................... 79 
3.4 DATA ANALYSIS PROCEDURE ........................................................ 81 

3.5 VALIDATION AND RELIABILITY (TRUSTWORTHINESS) .......... 82 
3.5.1 Validation of Interview Protocol ................................................... 83 

3.5.2 Pilot Study ..................................................................................... 83 
3.5.3 Triangulation ................................................................................. 84 
3.5.4 Participant Validation of Interview Data (Member Checking) ..... 84 



 

xii 

   
   

    
   

   
    

   
    

   
  

   
   

   

   
   

   
   

   
     

    
    

   

   
   

   

   
   

   

   
   

   
   
   

   
   

   
   

   
    

   

   
   

   
   

   

3.5.5 Field Note......................................................................................85

CHAPTER FOUR..................................................................................................86

RESULTS AND DISCUSSION ...........................................................................86

4.1 INTRODUCTION ..................................................................................86

4.2 CONTRADICTORY ASPECTS OF MALAYSIAN RAPE LAW

WITH SHARI‘AH..................................................................................86

4.2.1 Irrebuttable Presumption of Boy as Rapist ...................................86

4.2.1.1 Discussion.........................................................................93

4.2.2 Issue of Consent ............................................................................95

4.2.2.1 Consensual Statutory Rape ...............................................96

4.2.2.2 Ambiguity of the Consent.................................................100

4.2.3 Punishment of Rape ......................................................................106

4.2.3.1 Consensual Statutory Rape ...............................................107

4.2.3.2 Incestuous Rape ................................................................112

4.3 CONSENSUAL INTERCOURSE IN STATUTORY RAPE LAW

FROM A SHARĪʽAH PERSPECTIVE..................................................115

4.3.1 Girl’s Age of Consent ...................................................................115

4.3.1.1 Discussion.........................................................................119

4.3.2 Immaterial Consent .......................................................................121

4.3.2.1 Discussion.........................................................................124

4.3.3 Deterrence Punishment for Girls .................................................126

4.3.3.1 Discussion ......................................................................130

4.3.4 Injustice for Male Offender .........................................................132

4.3.4.2 Discussion.........................................................................135

4.4 PRESENT RAPE PUNISHMENT FROM SHARĪʽAH

PERSPECTIVE ......................................................................................137

4.4.1 Adequacy of Punishment ..............................................................140

4.4.1.2 Discussion.........................................................................144

4.4.2 Capital Punishment .......................................................................149

4.4.2.1 Discussion.........................................................................152

4.5 PROPOSAL ON HARMONISATION BETWEEN MALAYSIAN

RAPE LAW AND SHARI‘AH ..............................................................154

4.5.1 Definition of Rape.........................................................................155

4.5.1.1 Age of Rapist ....................................................................155

4.5.1.2 Gender Neutral .................................................................156

4.5.2 Clear Concept of Consent .............................................................158

4.5.3 Consensual Statutory Rape ...........................................................162

4.5.3.1 Referring to Sharīʽah Court ..............................................162

4.5.3.2 Punishment to the Girls ....................................................163

4.5.3.3 Girls Consent Age in Sexual Intercourse .........................163

4.5.4 Punishment for Rape .....................................................................164

CHAPTER FIVE ...................................................................................................166

CONCLUSION .....................................................................................................166

5.1 INTRODUCTION ..................................................................................166

5.2 SUMMARY OF RESEARCH................................................................166

5.3 CONCLUSION OF THE STUDY AND KEY FINDINGS...................167

5.4 IMPLICATION AND CONTRIBUTION OF RESEARCH..................168

5.4.1 Conceptual Implications ...............................................................168

5.4.2 Practical Implications....................................................................169



 

xiii 

5.4.3 Methodological Implications ........................................................ 169 
5.5 LIMITATION OF RESEARCH ............................................................. 170 

5.6 SUGGESTION FOR FURTHER RESEARCH ..................................... 170 
REFERRENCES .................................................................................................... 172 
APPENDIX ............................................................................................................. 185 
  



 

xiv 

LIST OF TABLES 

Table No.                Page No. 

1.1  Rape Statistic by State (Not Including Incestuous Rape) 3 

1.2  Rape by Age 4 

2.1 Comparison of Rape Crime between Sharīʽah and Penal Code  51 

4.1  Summary of the Rape Punishment before and After the Law 

Amendment 147 

 

 

  



 

xv 

LIST OF FIGURES 

Figure No.                Page No. 

2.1  Research Framework 76 

4.1  Harmonisation Framework’s Proposal on Rape Law                             146 

 

 

  



 

xvi 

LIST OF STATUTES 

Malaysia Penal Code  

Evidence Act 1950 

Malaysia Criminal Procedure Code (CPC) 

Sharīʽah Criminal Offences (Federal Territories) Act 1997  

 

 

 

 



 

xvii 

LIST OF CASES 

Hanafi bin Mat Hassan v PP [2006] 4 MLJ 134 

 

Ibnor bin Idris v Public Prosecutor [2009] MLJU 738 

 

Augustine Foong Boo Jang v Public Prosecutor [1990] 1 MLJ 225 

 

Public Prosecutor v Mohd Ridzwan bin Md Borhan [2004] 5 MLJ 300 

 

Nor Afizal bin Azizan v Public Prosecutor [2012] 6 MLJ 171 

 

Rahmat bin Ghazali lwn Pendakwa Raya [2019] MLJU 819 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://ezproxy.usim.edu.my:2071/api/document/collection/cases-my/id/5SFC-HX11-JG02-S2M9-00000-00?cite=HANAFI%20BIN%20MAT%20HASSAN%20v%20PP%20%5B2006%5D%204%20MLJ%20134&context=1522468&icsfeatureid=1521734
https://ezproxy.usim.edu.my:2071/api/document/collection/cases-my/id/5RC2-M5H1-JP4G-601F-00000-00?cite=Ibnor%20bin%20Idris%20v%20Pendakwa%20Raya%20%5B2009%5D%20MLJU%20738&context=1522468&icsfeatureid=1521734
https://ezproxy.usim.edu.my:2071/api/document/collection/cases-my/id/5RC3-M2Y1-JJYN-B1WH-00000-00?cite=AUGUSTINE%20FOONG%20BOO%20JANG%20v%20PUBLIC%20PROSECUTOR%20%5B1990%5D%201%20MLJ%20225&context=1522468&icsfeatureid=1521734
https://ezproxy.usim.edu.my:2071/api/document/collection/cases-my/id/5RC3-MV51-F7VM-S0B0-00000-00?cite=PUBLIC%20PROSECUTOR%20v%20MOHD%20RIDZWAN%20BIN%20MD%20BORHAN%20%5B2004%5D%205%20MLJ%20300&context=1522468
https://ezproxy.usim.edu.my:2071/api/document/collection/cases-my/id/5RC8-RMG1-FFMK-M286-00000-00?cite=Nor%20Afizal%20bin%20Azizan%20v%20Public%20Prosecutor%20%5B2012%5D%206%20MLJ%20171&context=1522468
https://ezproxy.usim.edu.my:2071/api/document/collection/cases-my/id/5XXR-D231-F30T-B3HP-00000-00?cite=Rahmat%20bin%20Ghazali%20lwn%20Pendakwa%20Raya%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%20%5B2019%5D%20MLJU%20819&context=1522468&icsfeatureid=1521734


 

xviii 

 

LIST OF ABBREVIATION 

Sing    Singular 

Pl   Plural 

PBUH   Peace be Upon Him 

s.a.w    Sallahu alaihi wasalam 

s.w.t   Subhanahu wa ta`ala



 

xix 

LIST OF TRANSLITERATION  

  



 

1 

CHAPTER ONE 

INTRODUCTION 

1.1 BACKGROUND OF THE STUDY 

Criminal law in Malaysia is framed by reference to the Indian Penal Code, which is in 

turn based on English Common Law, and this Western-style legislation was introduced 

gradually, starting during colonisation. The Federal Constitution, which consists of law 

concerning criminal matters, is the supreme law of Malaysia and it still applies the same 

principles as those found in English law, subject to amendments and conditions (Siti 

Zaharah Jamaluddin & Nor Aini Abdullah, 2010). Article 75 of the Federal Constitution 

indirectly indicates its comprehensive, authoritative jurisdiction and dominance, by 

declaring any law contradicting it as null and void. Matters of religion and Islamic law 

are under the state’s administration, as stated in the Second List of the Ninth Schedule 

of the Federal Constitution (Tun Mohd. Salleh Abas, 2015). Therefore, the 

implementation of Islamic criminal law in Malaysia is restrictive, and the Sharīʽah court 

has limited jurisdiction under the Federal Constitution (Shamrahayu A Aziz, 2007). 

Rape is a violent and heinous crime under Malaysia Civil criminal law, namely, 

Malaysia Penal Code. It is a humiliation, degradation, and violation of a woman’s 

dignity. The victim would suffer emotionally, mentally, psychologically, and 

physically. Rape affects and leaves a terrible trauma on the victim throughout her life. 

While physically, it frequently leaves an injury on the woman’s body due to her 

resistance, even sometimes leading to death. Sections 375 of the Penal Code defines 

rape as illegal sexual intercourse between a man and a woman without the consent and 

against her will (Law of Malaysia, 2015). There are four categories of rape; statutory, 

non-statutory, incestuous and gang rape. First, statutory rape is illegal intercourse with 
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underaged girls of 16 regardless of their consent. Second, the non-statutory rape 

involves the women over the age of 16 without consent. Third, the incestuous rape is 

non-consensual  intercourse with women prohibited under the religion and custom by 

blood relationship. Fourth, gang-rape committed by one or more in a group of males. 

Different categories are prescribed with a different punishment, based on the extremity 

of the crime.  

Moreover, rape-cum-murder crimes are becoming more frequent lately and are 

expected to continue in the future (Zaizul Ab Rahman et al., 2018). Although efforts 

and approaches from Islamic, legalistic and sociological studies propose preventive 

methods in curbing rape cases, they are individually inadequate to remedy the crime of 

rape (Azman Mohd Noor, 2011c, Zaleha Kamaruddin, Mahmood Sanusi, & Nik Rahim 

Nik Wajis, n.d., Azizah Jaafar & Chan Siew Lee, 2009; Noor Azlan Mohd. Nor & 

Bazlin Darina Ahmad Tajudin, 2014; Saedah A. Ghani, Salhah Abdullah, Sharifah 

Mariam Syed Akil, & Noratthiah Nordin, 2014). Hence, the gap in the present-day rape 

law studies requires an integration or harmonisation study which this study proposes to 

undertake.  

In view of the statistical increase of rape cases, in 2013, amendments to section 

375 and 376 Penal Code were made to make the law more deterrent. There were three 

significant amendments made to this effect. First, regarding gang rape,  section 375B 

was inserted, with severe punishment of ten years of mandatory imprisonment, not 

exceeding 30 years. Second, the addition of four circumstances under subsection 376(2) 

which have also been deemed as aggravating factors to the crime of rape. These are; (i) 

the woman becomes insane as a result of rape, (ii) sexually transmitted diseases such 

HIV, AIDS or any virus and illness has been transferred through the intercourse, (iii) 

the woman commits suicide because of rape, (iv) the rape of vulnerable women who 
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suffer from a mental disability or emotional disorder, or physical handicap. Third, the 

enhancement of mandatory imprisonment term from five years to ten years under rape 

involving aggravating factors, 376(2). 

Nevertheless, the sufficiency of this law is still disputable as rape crime statistics 

are increasing at an alarming level. It seems that the present rape law is not adequate to 

deter the criminal from committing the crime. Figures from the Royal Police of 

Malaysia (PDRM) are illustrated as follows: 

 

Table 1.1 Rape Statistic by State (Not Including Incestuous Rape) 

 

 

 

 

 

 

 

 

 

STATE 2011 2012 2013 2014 2015 2016 2017 

PERLIS 50 41 43 34 30 27 29 

KEDAH 299 258 220 216 198 138 97 

PULAU PINANG 141 119 108 84 75 59 69 

PERAK 191 166 141 108 79 88 73 

SELANGOR 476 388 371 285 285 281 296 

KUALA LUMPUR 127 128 133 145 108 91 125 

NEGERI SEMBILAN 158 154 155 124 105 96 83 

MELAKA 78 88 101 58 75 50 56 

JOHOR 526 455 429 276 247 252 175 

PAHANG 200 195 175 138 85 121 138 

TERENGGANU 126 140 117 89 97 76 53 

KELANTAN 262 224 206 183 181 139 96 

SABAH 190 196 190 174 182 148 163 

SARAWAK 135 144 129 131 126 132 129 

TOTAL 2,959 2,696 2,518 2,045 1,873 1,698 1,582 



 

4 

 

 

 

Table 1.2 Rape by Age 

 

AGE  2011 2012 2013 2014 2015 2016 2017 

under 6 years 

old 
16 20 18 7 14 8 7 

6 - 9 y/o 27 33 22 22 22 27 15 

10 - 12 y/o 82 89 71 58 53 61 72 

13 - 15 y/o 1333 1230 1,152 965 850 743 808 

16 - 18 y/o 699 694 640 531 470 511 355 

TOTAL 2157 2066 1,903 1,583 1,409 1,350 1257 

 

 

According to the statistics above (table 1.1), it reveals that rape cases have 

declined in numbers after 2013, the year of the law amendment. Nonetheless, it still at 

an alarming and dangerous level that disrupts the peace and security of women and girls. 

Specifically, statistics on statutory rape, involving girls under 16 years old, which only 

show the slightest decrease over time. Besides, based on table 1.2 above, statutory rape 

is a demonstrably significant category of the overall crime of rape.    

The statistic should be a wake-up call for the legislative body, academics and 

researchers to analyse rape law in order to curb this heinous crime. Accordingly, this 

study is intended to analyse rape law in Malaysia, and examine its flaws from the 

perspective of Shari‘ah, and for the purpose of its harmonisation with Sharīʽah in 

safeguarding the public interest.  
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1.2 PROBLEM STATEMENT 

The main reasons for which the study is conducted are the problematic issues of existing 

rape law, from three aspects. First: the alarming numbers of rape cases, and the 

shortcomings of present rape law. Owing to the high statistic given by Royal Police 

Malaysia as illustrated above, it seems that something is wrong in the present law in 

curbing such crime. In spite of making the law more severe by amending section 375 

and 376 of Penal Code, the statistics still show at alarming level of crime. Hakimah 

Yaacob (2013) asserted that the worrying statistic of rape cases indicates the failure of 

present law in addressing the crime. It is undeniable that there are loopholes in rape law 

that need legislative reform. For instances, Fernandez & Nor (2019), Siti Zaharah 

Jamaluddin & Nor Aini Abdullah (2010), Anis Suhiaza Md Salleh (2010), Hakimah 

Yaacob (2013) and Mohamad Ismail Mohamad Yunus (2014) have argued the flaws of 

the rape law definition from an issue of gender. They are of the opinion that it should 

be gender free rather than confined to stating the specific gender of perpetrator or 

victim. Moreover, Anita Abdul Rahim (2012) and Nasimah Hussin (2007) criticized the 

law for stipulating the rapist’s age to thirteen years old and above. It has been outdated 

because the present reality the opposite. (Astro Awani online, 18 January 2107) (The 

Star online, 27 July 2017) (Berita Harian online, 11 September 2017).  

Second; consensual intercourse in statutory rape. In Malaysia, according to 

section 375 (g), the girl's age of consent to engage in sexual intercourse is sixteen years 

old and above. A girl under this age is deemed incapable of giving consent as she does 

not understand the nature, quality and consequences of sexual intercourse. It signifies 

that consent is immaterial for the girls under sixteen years old. Understandably, the 

statutory rape law intends to protect teenagers from being taken advantage of due to 
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their tender age. They are too young to give consent to sexual affairs. However, in 

reality, Che Thalbi Md Ismail & Aspalella A. Rahman (2017) contended that most of 

the statutory rape cases were consensual intercourse by genuine consent of the victim, 

based on the police reports gained from Sexual Crime and Children Investigation 

Division Bukit Aman, Royal Malaysian Police (PDRM). In fact, this consensual 

intercourse, which is regarded by Penal Code as statutory rape, is zinā (illegal 

intercourse) that is prohibited by Sharīʽah and is on the rise.  

The consensual statutory rape causes many troubles and effects that have been 

discussed by scholars. For example, Noor Azlan Mohd. Nor et al. (2013), Nor Jana Saim 

et al. (2014) and Saedah A. Ghani et al. (2014) asserted the most significant 

consequence is unwanted teenage pregnancy that results in many other social issues 

such as abortion, baby-dumping and sexually transmitted diseases. The record from the 

Malaysian Registration Department (JPN) shows that a total of 159,725 babies were 

born as illegitimate children from the year 2013 to 2015 (Berita Harian Online, 13 

September 2016). Therefore, the application of such a law from a Sharīʽah perspective 

raises numerous juridical questions, particularly concerning zinā (illegal intercourse) 

among teenagers in preserving the lineage (hifz al-nasl) that needs to be investigated.  

Third; the issue of deterrent punishment for the rapist and potential sexual 

predators. Fernandez & Nor (2019), Hakimah Yaacob (2013), Roosniza Mohd Shariff 

(2005) and Jamaludin Mustaffa & Kamarudin Ngah (2015) argue more harsh 

punishments should be inflicted on rapists to give enough of a deterrent impact. It is 

due to the usual sentence, limited only to imprisonment and whipping, even for terrible 

rape cases causing the victim’s death. The rapist is only punished with several years of 

imprisonment, then released, and might repeat the same crime. While the victims, even 

if still alive, are being affected and traumatized throughout their entire lives. That is 


