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ABSTRACT

The dual judicial system in Malaysia is a reality in theory but in practice it comes with
some challenges and unforeseen obstacles. The predicament of one spouse’s
conversion/reversion into Islam and in those instances to which jurisdiction parties are
subjected to is one of an example of the challenges. The right of audience before the
respective courts when parties are of different faiths is the other obstacle. The courts
in the country are trying its level best to avoid being put in the state of dilemma and
uncertainty as it may occur in the implementation of the dual judicial system in the
country. This research explores and critically analyses the challenges faced by the
implementation of the dual judicial system in Malaysia by glancing back at the history
of the emergence of these laws, analysing the real present day cases in courts on these
issues and dissecting the ratio decidendi of the judgements, isolating the problems
faced and comparing with the real treatment accorded by the honourable courts
respectively before proposing solutions. This research also critically analyses the
justification of using the doctrine of “basic structure” in interpreting the Federal
Constitution. The research seems to find that there might be more unforeseen
challenges to emerge in future if the issues and challenges are not addressed in the right
manner. This study is important to ensure that the frictions created in the
implementations of dual judicial system in Malaysia are minimised for its smooth
sailing in the future. In addition, this study is significant to ensure Civil Courts and the
Syariah Courts are to co-exist as a parallel judicial system in Malaysia in line with the
wishes of the majority of the population of this beloved multi-racial and multi-religious
country.
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CHAPTER ONE

INTRODUCTION

In this chapter, the researcher provides a general introduction which includes the
background of the research, statement of problem, research questions, objectives of the
research, hypothesis, literature review, the scope and limitation of the research, the
research methodology and summary of the research for the purpose of giving an

overview of the research.

1.1 BACKGROUND OF THE RESEARCH
Malaysia is always regarded as a showcase nation thriving in its diversity founded on
the plurality of its population consisting of various races and religious believes. We as
a nation cherish its diversity. This research tries to indulge as much as possible into the
duality of legal systems and/or judicial systems that this beloved nation of us had
embraced to manage the affairs of the plural population. This research wishes to embark
on a study of when, why, where and how the dual legal jurisdictions being implemented
in Malaysia. The research is thought to be of paramount importance to the well-being
of the country’s population and for the future of a balanced judicial system.

In this now termed as borderless world and with the advancement and quantum

leap of Information Technologies, this world that we live in though politically,



religiously, and culturally demarcated but the reality of easy, fast, and borderless
communications and intermingling between humans makes it possible for information
to flow very rapidly.

Malaysia being a pluralistic country in terms of its population inherited the
present population, culture, religion and way of life from the inhabitants of the
yesteryears and decades of the then inhabitants of pre Malaya, pre Merdeka and Pre
Malaysia days.

The present inhabitants and citizens of Malaysia consists of Malays of Islamic
faith, Chinese of Christian and Buddhism followers, Indians of Hinduism devotee and
other races. The Government of the day need to rule the nation and ensure all its citizens
are accorded the protection of law that the respective citizen wishes to be bound.

The majority of the population being Muslims wishes their personal life (at
least) to be bound by Syariah law but on the same breath naturally the other non-Muslim
population would not want their lives to be bound by Syariah, something alien to them.

According to statistics, Malaysia’s population segregated by the religion they
profess and practice, 61.3% are Muslims who professes Islam, 19.8% professes
Buddhism, Christianity 9.2%, Hinduism 6.3% and the traditional Chinese practitioners
3.4%.!

According to the statistics the predominant ethnic group in the Malaysian
Peninsular are the Malays, the Sabah population constituted by the race of Iban (30.3%)

while in the State of Sarawak the majority are tribe of Kadazan/Dusun.?

! Population of the World, Population of Malaysia (2020),
<https://www.livepopulation.com/country/malaysia.html> viewed on 14 May 2020.
2 1bid.



Being the variation by population as it is, the legal system in the country must
accommaodate to the wishes of the predominant population of this country. This research
iIs commenced to examine the origin of the legal systems in the country since
its historical and pre independence, its evolution into a dual legal system with dual
jurisdiction as it stands today.

The researcher wishes to explore the terrains of history going back to medieval
days in terms of tribal laws, then the coming into being of the colonial laws before the
country secured its independence in 1957. The journey of the legal system in the country
continues with the coming into being of the Federal Constitution post independence.

Post independence the country moves a step further into realising the aspiration
of the majority of the population with the amendment of Article 121(1A) of the
Constitution which gave birth to the dual judicial system in Malaysia.

It is against this background that this research is embarked upon and shall
endeavour to enlighten the readers on the dual jurisdictions that this country Malaysia
practices. The British left many marks on the Malaysian legal system which is very
significant in regulating a multi-racial, multi-ethnic and multi-religious society. The
Malaysian legal system is a relatively young one, barely over half a century old. It
possesses a dual judicial system comprises of Civil Courts and Syariah Courts, and
thereby both streams of courts have had to deal with some overlapping issues arising
out of the evolving legal system over the years and much to be developed further in the

future.

1.2 STATEMENT OF PROBLEM

Although the dual judicial system, i.e., the Civil Courts and the Syariah Courts are to



