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ABSTRACT 

 

 

Interfaith marriage is socially, religiously and legally contested and one of the most 

complicated issues in Bangladesh. This study focuses on the Special Marriage Act, 1872 

and its practice in the current legal setting of Bangladesh. It examines the existing law on 

the current interfaith marriage practices and legal issues emanating from the existing law 

in Bangladesh. This study adopted a qualitative method which is a combination of the 

doctrinal and non-doctrinal research. For the doctrinal research method, it drew data from 

various legal writings, national laws, international laws, case law, etc. For the non-doctrinal 

research method, the study conducted in-depth semi-structured interviews to obtain data 

from various respondents in Bangladesh, namely, interfaith couples, social activists, 

religious experts, local police officers, special marriage registrars, judges, lawyers and 

academics. This study examined the benchmark with the Indian, Malaysian and Indonesian 

interfaith marriage laws and practices. The findings of this study demonstrate that the 

number of interfaith marriage-related problems is increasing in the current socio-religious 

and legal landscape. Similarly, it discovered that the existing provisions of the Special 

Marriage Act, 1872 are extremely inadequate to handle existing interfaith marriage 

disputes. It also shows that the court faces various difficulties in determining the disputants’ 

rights and obligations. Lastly, it reveals that legal and judicial conflicts are created by the 

inadequacy of the existing law. The study, therefore, recommends by suggesting that there 

is a need to amend the Special Marriage Act, 1872 which is inadequate in the current legal 

setting. However, for a long term solution, the existing law needs to be abolished and 

replaced by the law governing Muslim and non-Muslims as regards the possibility of 

resolving conflicts between laws. 
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البحث خلاصة  
 

 

.  الأديان المختلفة من أكثر القضايا تعقيدًا في بنغلاديش اجتماعيًا ودينيًا وقانونيًا  معتنقيالزواج بين  
لعام   الخاص  الزواج  قانون  على  الدراسة  هذه  الحالي    1872تركز  القانوني  الإطار  في  وممارسته 

 الأديان المختلفة  معتنقيسات بين  لبنجلاديش. وتفحص هذه الدراسة على القانون الحالي بشأن ممار 
الحالية والقضايا القانونية المنبثقة عن القانون الحالي في بنغلاديش. واعتمدت هذه الدراسة على 
المنهج النوعي وهو مزيج من البحث الفقهي وغير الفقهي. بالنسبة لطريقة البحث الفقهي، فإنه  

وال القانونية،  الكتابات  مختلف  من  البيانات  الدوليستمد  والقوانين  الوطنية،  والسوابق  قوانين  ية، 
القضائية، إلخ. بالنسبة لطريقة البحث غير الفقهي، فهذه الدراسة تستخدم المقابلات والاستبانات  
البيانات من مختلف المجيبين في بنغلاديش، أي   المنظمة والمتعمقة بشكل أساسي للحصول على 

بين   الا  معتنقيالأزواج  والناشطين  الالأديان  والخبراء  وضبجتماعيين  المحلية  دينيين  الشرطة  اط 
تدرس هذه الدراسة المعيار المرجعي مع  ومسجلي الزواج الخاصين والقضاة والمحامين والأكاديميين.  

توصلت الدراسة إلى مجموعة من  قوانين وممارسات الزواج بين الأديان الهندية والماليزية والإندونيسية.  
الأديان المختلفة آخذ في الازدياد   معتنقيين عدد المشاكل المتعلقة بالزواج ب  النتائج، من أهمها: أن 

وبالمثل، تكتشف أن الأحكام القائمة في قانون  في المشهد الاجتماعي والديني والقانوني الحالي.  
غير كافية إلى حد كبير لمعالجة المنازعات القائمة بين الأديان. كما يبين    1872الزواج الخاص لعام  

في تحديد حقوق المتنازعين والتزاماتهم. وأخيرا، يكشف القانون  أن المحكمة تواجه صعوبات مختلفة  
الدراسة   توصي  ولذلك  القائم.  القانون  عدم كفاية  عن  تنشأ  والقضائية  القانونية  المنازعات  أن 

في   ، وهو قانون غير كاف 1872باقتراحها أن هناك حاجة إلى تعديل قانون الزواج الخاص لعام  
، من أجل حل طويل الأجل، يجب إلغاء القانون القائم واستبداله  ذلك   ومعالإطار القانوني الحالي.  

 بقانون يحكم المسلمين وغير المسلمين، وذلك في إطار معالجة إمكانية حل التنازع بين القوانين.
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CHAPTER ONE 

GENERAL INTRODUCTION 

 

1.1 BACKGROUND OF THE RESEARCH 

Bangladesh is a Muslim majority country in South Asia, but there are other minority 

groups, namely, Hindus, Christians, Buddhists and others. Bangladesh used to be part of 

the British Empire, and since coming under the British rule, it has adopted different 

cultures, ideologies and philosophies.1 As a result, people have become more familiar with 

intercultural affairs irrespective of their religious identity. Therefore, such mixed cultural 

relationships impact adversely on interfaith marriages and family life. Interfaith marriage 

has been legalised in Bangladesh since the era of British colonialism. The Special Marriage 

Act, 1872 permits a special form of marriage between the parties who do not profess 

Christianity, Judaism, Hinduism, Islam, Zoroastrianism, Buddhism, Sikhism or Jainism 

faiths at the time of marriage.2 In this regard, the parties must declare that they do not 

profess any religion at all. Subsequently, such marriages have to be solemnized before a 

registrar, in which such marriages become permitted under the Special Marriage Act of 

1872.3  

The Bangladesh Constitution of 1972 affirms that the religion of the republic is 

Islam,4 but it also ensures equal status and equal rights for its citizen to observe the religion 

 
1 Abdul Majid, "Genesis of the Two Nations Theory and the Quaid-e-Azam," Pakistan Vision Academic 

Journal, vol. 15, no. 1 (2014): 180. 
2  The Special Marriage Act, 1872, Preamble., the preamble provides that a marriage between persons who 

do not profess the Christian, Jewish, Hindu, Muslim, Parsi, Buddhist, Sikh or Jaina religion. And persons 

who profess the Hindu, Buddhist, Sikh or Jaina in order to legalize certain marriage which are doubtful.  
3  Ibid., s. 11. 
4  The Constitution of the People’s Republic of Bangladesh 1972, Art. 2A. 
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of their own choice.  In addition, the Bangladesh Constitution protects secularism,5 where 

it states that freedom of religion, elimination of communalism, abuse of religion for 

political aggression, discrimination and harassment against persons for practicing a 

particular religion.6 At present, interfaith marriages have gradually increased in the society, 

because of the mixed cultural affiliations. It is a common scenario that after the marriage 

of the interfaith couples, they are vulnerable to abuse, discrimination and social violence, 

such as being forced to leave their parents’ houses and compelled to hide themselves. This 

is due to the existing social and religious pressures.7   

The Special Marriage Act of 1872 was enacted by the British Parliament to resolve 

inter-religious marriage related disputes. However, this law does not cover all marital 

obligations and other codified law that governs the interfaith marriage procedure. The 

number of problems faced by interfaith couples has been on the increase, due to inadequacy 

of the existing laws to govern and protect their rights and obligations. The inadequacy is 

created by the fact that marriage under the Special Marriage Act, 1872, is multidimensional 

and not judicially enforceable. There are insufficient provisions in relation to divorce, child 

custody, maintenance, guardianship, property share, succession, adoption and religious 

issues. The current social setting is that if the couples decided to marry under the Special 

Marriage Act, 1872, the situation becomes difficult, since the law does not provide 

adequate provisions on the rights of the married parties where the legal disputes arise and 

appear before the court for settlement. The inadequate provisions have imposed limitations 

on the rights of married parties under this Act.  

 
5  Ibid., Art.12. 
6  Ibid., Art. 28. 
7 Refugee Review and Tribunal, RRT Research Response (BGD17577- Bangladesh), (Australia, 2005), 8. 
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Although the government has neither objected nor encouraged and has no preventive action 

against interfaith marriage practices, the existing law makes it difficult for the court to 

implement and deliver relevant legal decisions. In this regard, the judges have faced various 

difficulties in resolving interfaith marriage cases. Mostly, judges rely on their own inherent 

and intellectual expertise for resolving such legal complications. As a result, the court has 

failed to resolve the real causes, and thus the whole proceedings have become ambiguous. 

Due to procedural complexity, most of the interfaith marriage disputes have come to a 

standstill at the early stages of the legal proceedings. Therefore, the consequences of such 

marriage disputes vary from one to another. The problems encountered by interfaith 

couples can be explained by referring to the cases which had been decided before and after 

the independence of Bangladesh as mentioned bellow. 

In the case of Muhammad Mustafizur Rahaman Khan v Mrs. Rina Khan,8 the 

petitioner husband filed a petition for a declaration that the marriage be declared null and 

void, while the respondent wife also filed an alternative suit for an order for the restitution 

of conjugal rights under section 19 of the Divorce Act, 1869. Subsequently, the court found 

that the petitioner husband was a Muslim by birth and the respondent wife was a Christian 

(Catholic). Therefore, the court held that the marriage between the parties was void due to 

deceptive information in the marriage declaration form. 

In Dr. Niranjan Das Mahan v Mrs. Ena Mahan,9 the petitioner husband (Hindu 

Arya sect) filed a petition for the dissolution of the marriage and for damages. The 

petitioner stated that the respondent wife was a Christian. Thereafter, the respondent wife 

 
8 Muhammad Mustafizur Rahaman Khan v Mrs. Rina Khan (1967) PLD DAC 652. 
9 Dr. Niranjan Das Mahan v Mrs. Ena Mahan (1943) AIR Cal 146. 
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converted to a Hindu Arya sect and married the petitioner accordingly. Later, they 

registered their marriage under the Special Marriage Act, 1872. The petitioner husband 

alleged that his wife committed adultery after their marriage. Subsequently, the respondent 

wife filed a petition for judicial separation based on her husband’s allegation. After the 

hearing, the court dismissed both the petitions. The petitioner husband subsequently 

appealed against the dismissed order. The appeal court pointed out that the petitioner 

husband had acknowledged his religion at the trial proceedings. The court also found that 

the declaration of marriage form was defective due to missing information. Therefore, the 

court held that the marriage was not valid under the Act of 1872. As a consequence, the 

appeal too was rejected. 

Similarly, in the case of Mt. Title v. Alfred Robert Jones,10 which arose from a 

matrimonial suit, the petitioner (husband) was a Christian and the respondent (wife) was a 

Muslim widow, and during the marriage, the respondent’s wife had converted to 

Christianity. Thereafter, the petitioner husband pleaded for a declaration that the marriage 

to the respondent be declared null and void under section 19 (3)11 of the Divorce Act, 1869 

and his consent to the marriage had been obtained by force and fraud. The respondent 

denied all allegations and claimed that the marriage was valid and lawful. The trial court 

found that neither force nor fraud was performed upon the petitioner husband to induce him 

in order to obtain consent for their marriage. After that the petitioner husband appealed, 

and at the appeal stage, the High Court judge pointed out that the appellant husband was 

not mindless or an idiot, and he was moderately capable of understanding the actual nature 

 
10 Mt.Title v Alfred Robert Jones (1934) AIR All 273.  
11 The Divorce Act, 1869, s. 19(3)., a decree may be made on the grounds that either party was a lunatic or 

idiot at the time of marriage.  
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of the marital ceremony. In addition, the alleged grounds under section 19 of the Indian 

Divorce Act, 1869 had not been established. However, in this situation all those alleged 

grounds had to be established, otherwise it could be said that there was no real consent.  

Therefore, the court held that the marriage was not invalid, and there could not be a 

declaration of nullity on the grounds under section 19 of the Divorce Act, 1869. Finally, 

the court dismissed the suit with cost order.   

The above-mentioned cases illustrate the existing problems encountered by the 

court in adjudicating cases involving interfaith marriage disputes. Against this background, 

the present study therefore wishes to examine the strengths and weaknesses of the existing 

substantive and procedural laws relating to the practice of interfaith marriages in 

Bangladesh. It is hoped that the outcome of this study will enable the court to deliver 

judicially acceptable judgments and resolve interfaith marriage disputes rather than 

postponing them. Hence, the underlying objective of this study is to propose for a legal 

reform in the Bangladeshi legal system. 

1.2 STATEMENT OF THE PROBLEM 

Interfaith couples are bound to leave their family affiliations immediately after the 

marriage, because they tend to be neglected by the society.12 Socio-cultural violence and 

radical bitterness are serious problems faced by interfaith couples in the society. It has been 

observed that there is an increase in the rate of problems encountered by couples of 

interfaith marriages. Insufficient legal provisions in the existing laws is the principal barrier 

for the couples to protect their rights and obligations. Similarly, such inadequacy is created 

 
12 Md. Kamruzzaman, "Interreligious Marriage in Bangladesh: From Human Rights Perspective", 

International Journal of Education, Culture and Society, vol. 1, no. 2 (2016): 48–50. 


