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ABSTRACT 
 
 
 
 

Shari’ah supervision in Islamic banking is provided through efforts of collective 
ijtihād made by renowned SharīꜤah scholars and jurists around the world. Muftī 
Muhammad Taqi Usmani (b. 1943) is a globally recognized scholar who contributed 
to the development of Islamic banking through his various writings in three languages, 
his participation in the proceedings of Shari’a supervisory boards and suggesting 
amendment of banking laws, contract act and sale of goods act, and presenting a 
suggestion of a SharīꜤah compliant sale of goods act. There are evidences which show 
that, despite his presence in the collective ijtihād, he took a different view or stand to 
the matters related to Islamic commercial transaction. This sort of SharīꜤah 
heterogeneity has direct implication on the banking industry, and even hinder the 
process of SharīꜤah harmonization. The study aims to present the contribution of Muftī 
Taqi in highlighting rulings of the sale contract (which represents almost 70% of 
financing application) besides his approach of dealing with transactional issues and 
contract operationalization. The study follows qualitative method with case study 
pattern to focus mainly on the contributions of a single jurists. The study applies 
descriptive and comparative research. The study refers to all the available writings of 
Muftī Taqi up to 2018 which are in Arabic, English and Urdu. The study divides 
contribution of Muftī Taqi into 5 chapters: formation of the contract and the 
contracting parties, subject of sale and the sale price, conditions and rescission option, 
sale contracts in Islamic bank, financing applied in Islamic, the findings and then 
conclusion. The study found that, by comparing 814 rulings (in the form of SharīꜤah 
pronouncement (fatwā) or resolution) made by 24 different collective ijtihād bodies 
(e.g., Shari’ah supervisory boards or fiqh academies) against the writings of Muftī 
Taqi on the sale contract, there are 44 instances of SharīꜤah heterogeneity which have 
commercial, financial, legal or risk implication. In 36% instances, the view taken by 
Muftī Taqi has more favourable implication against the view taken by collective 
ijtihād. The study found that Muftī Taqi takes into consideration ḥājah (needs), Ꜥurf 
(customary practices) and socio-ethical standards while concluding an opinion on the 
sale. It was found that Muftī Taqi contributed to the concept of contract 
operationalization by defining concepts related to performance and status of the 
contract, highlighting cases of quasi contracts, rulings of disbursement to charity and 
special legal procedures (e.g., taking oath). The study offers few recommendations 
like conducting impact analysis of the SharīꜤah heterogeneity, removing any cases of 
difference of opinion among the same body, issuance of standards or guidelines on the 
general rulings of the sale contract, relooking at translation of some SharīꜤah 
terminology and conducting similar studies on the contribution of Muftī Taqi in the 
Ijāra, Mushāraka and Muḍāraba contracts.  
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 ثحبلا ةصلاخ
 

 نكيم اميف لماعلا لوح ءاهقفلاو ءاملعلا لبقِ نم ةلوذبلما دوهلجا ىلع ةيملاسلإا فراصلما في ةيعرشلا ةباقرلا سسأ دمتعت
 نيذلا نيزرابلا ءاملعلا نم )م١٩٤٣ ديلاوم( نيامثعلا يقت دممح تيفلما برتعيو ."يعاملجا داهتجلاا" :هيلع قلطي نأ
 لىإ ةفاضإ ،ةفلتمخ تاغلبو لاkا اذه في عيضاولما ةددعتم اًبتك هفيلأت للاخ نم ةيملاسلإا ةيفرصلما ريوطت في اومهسأ
 ينناوقلا ليدعت لجأ نم تاحاترقا يمدقتو ،لماعلا ىوتسم ىلع ةيعرشلا ةباقرلاو ىوتفلا تائيه لامعأ في ةكراشلما
 تيفلما نأ نم مغرلا ىلعو .عيبلا نوناقل ةيملاسلإا ةعيرشلا عم ةقفاوتم ةغيص حاترقاو ،عيبلا نوناقو دقعلا نوناقو ةيفرصلما
 اميف اًفلامخ اًيأر نايحلأا ضعب في ذختي هنأ لاإ ؛يعاملجا داهتجلاا تارارق ذاتخا ةيلمع في اًمهم اًءزج لِّثيم نيامثعلا
 ،ةيفرصلما ةعانصلا ىلع اًبلس رثؤي ام ةفلاخلما ءارلآا هذه في نأ ضعبلا ىري دقو ،ةيملاسلإا ةيراجتلا تلاماعلماب قلعتي
 يقت دممح تيفلما تاماهسإ( ناونعب ةساردلا هذه نإف ؛اذل .ةيعرشلا ةمءاولما ةيرسم ىلع ةيبلس جئاتنب سكعي دق هنأو
 داهتجلاا عم ةنراقم ةسارد – ةيملاسلإا ةعيرشلا عم ةقفاوتلما تلايومتلا في قبطلما عيبلا دقع ماكحأ ةفرعم في نيامثعلا
 نم ٪٧٠ لثيم يذلا( عيبلا دقع ماكحأب ةقلعتلما نيامثعلا تيفلما تاماهسإ ىلع فوقولا لىإ فدè ،)يعاملجا
 ةساردلا عبتت .دوقعلا ذيفنت ةيلآو ةيلالما تلاماعلما اياضق في هعبتي يذلا جهنلا زاربإ لىإ ةفاضلإاب ،)ةيليومتلا تاقيبطتلا
 دقو ،نراقلما ثحبلاو ،يفصولا ثحبلا للاخ نم نيامثعلا تيفلما تاماهسلإ ةلاح ةسارد عم ،يعونلا ثحبلا بولسأ
 في م٢٠١٦ ماع تىح تردص تيلا ةيدرلأاو ،ةيزيلنجلإاو ،ةيبرعلا ةغللاب نيامثعلا تيفلما لامعأ عيجم ىلع ةساردلا تدمتعا
 دقعلا ءاشنإ :لوصف ةسخم لىإ نيامثعلا تيفلما تاماهسإ ميسقتب ةساردلا موقت .نيامثعلا تيفلما تاماهسا ىلع فوقولا
 تلايومتلاو ،ةيملاسلإا فراصلما في عيبلا دوقعو ،تارايلخاو طورشلاو ،عيبلا نثمو عيبلا لمحو ،ةدقاعتلما فارطلأاو
 وأ رارق لكش ىلع ءاوس( يعرش مكح ٨١٤ ةنراقم دعبو .ةتمالخا َّثم نمو ،جئاتنلاو ،ةيملاسلإا فراصلما في ةمدقلما
 ةفاضإ ،)ةيهقفلا عماkا وأ ةيعرشلا ةباقرلاو ىوتفلا تائيه ءاوس( ةفلتمخ يعاجم داهتجا ةهج ٢٤ نع رداص )ىوتف
 رثأ اله ةيلالما تلاماعلما اياضق في يعرش فلاتخا ةلاح ٤٤ دجوت هَّنأ لىإ ةساردلا تصلخ ،نيامثعلا تيفلما تافلؤلم
 نيامثعلا تيفلما فقوم نوكي ،تلاالحا هذه نم ٪٣٦ في هنأ رهظ دقو .ةرطاخلماب قلعتم وأ ،نيوناق وأ ،ليام وأ ،يراتج
 وأ ،ةجالحا ذخأي نيامثعلا تيفلما نأ ةساردلا ترهظأ امك .يعاملجا داهتجلاا هذتخا يذلا فقولما نم بيايجإ رثأ وذ
 تيفلما نأ ةساردلا ترهظأو .عيبلا دقعب قلعتم يهقف مكح رارقإ دنع رابتعلااب ةيقلاخلأاو ةيعامتجلاا يرياعلما وأ ،فرعلا
 زاربإو ،دقعلا ةلاحو ذيفنتب ةقلعتم ميهافبم فيرعتلا للاخ نم دوقعلا ذيفنت يرس موهفم حيضوت في مهاس نيامثعلا
 .)ينميلا ذخأ لثم( ةصالخا ةينوناقلا تاءارجلإا ضعبو تايرلخا في لاوملأا فرص ماكحأ ركذو ،ة≤اشلما دوقعلا تلااح
 في نيابت تلااح ةيأ ةلازإو ،يعرشلا نيابتلل نياديلما رثلأا ليلتح تاسارد ءارجإ :لثم ؛تاحترقلما ضعب ةساردلا تمَّدقو
 ضعب ةجمرت في رظنلاو ،عيبلا دقعل ةماع ماكحلأ تاهجوم وأ يرياعم رادصإو ،ةهلجا تاذ نم رداصلا يعرشلا مكلحا
 .ةبراضلماو ،ةكراشلماو ،ةراجلإا دوقع في نيامثعلا تيفلما تاماهسلإ ةلثامم تاسارد ءارجإو ،ةيعرشلا تاحلطصلما

 
  



 

iv 

APPROVAL PAGE 

The thesis of Yousuf Azim Siddiqi has been approved by the following: 
 

 

 

_____________________________ 
Rusni Hasan 
Supervisor 

 
 
 
 

_____________________________ 
Aznan Hasan 
Co-Supervisor 

 
 
 
 

_____________________________ 
Sabri Haron 

External Examiner 
 
 
 
 

_____________________________ 
Asmak Abd Rahman 
External Examiner 

 
 
 
 

_____________________________ 
Azman Noor 

Internal Examiner 
 

 
 

_____________________________ 
Elwathig Saeed Mirghani 

Chairman 
 



 

v 

DECLARATION PAGE 
 
 
 
 
I hereby declare that this thesis is the result of my own investigations, except where 

otherwise stated. I also declare that it has not been previously or concurrently  

submitted as a whole for any other degrees at IIUM or other institutions.  

 
 
 
Yousuf Azim Siddiqi 
 
 

 
Signature ...........................................................              Date ......................................... 
 
  



 

vi 

INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA 
 

DECLARATION OF COPYRIGHT AND AFFIRMATION OF 
FAIR USE OF UNPUBLISHED RESEARCH 

 
 

CONTRIBUTION OF MUFTĪ TAQI USMANI IN 
IDENTIFYING RULINGS OF THE SALE CONTRACT 
APPLIED IN SHARĪꜤAH COMPLIANT FINANCING 

COMPARATIVE STUDY WITH COLLECTIVE IJTIHĀD  
 

 
I declare that the copyright holders of this thesis are jointly owned by the student 

and IIUM. 

Copyright © 2017 (Yousuf Azim Siddiqi) and International Islamic University Malaysia. All rights 
reserved. 

No part of this unpublished research may be reproduced, stored in a retrieval 
system, or transmitted, in any form or by any means, electronic, mechanical, 
photocopying, recording or otherwise without prior written permission of the 
copyright holder except as provided below 
 

1. Any material contained in or derived from this unpublished research 
may be used by others in their writing with due acknowledgement. 

 
2. IIUM or its library will have the right to make and transmit copies 

(print or electronic) for institutional and academic purposes.  
 

3. The IIUM library will have the right to make, store in a retrieved 
system and supply copies of this unpublished research if requested by 
other universities and research libraries. 

 
By signing this form, I acknowledged that I have read and understand the IIUM 
Intellectual Property Right and Commercialization policy. 

 

 

Affirmed by Yousuf Azim Siddiqi 

  
 
 
       ……..……………………..                         ……………………….. 
                    Signature                                            Date    



 

vii 

Dedicated to 
 

My Parents- Mr. (Late) Aleem Ahmad Siddiqi and Mrs. Naheed Siddiqi 
for nurturing in me love of scholars and admiration of Arabic since my childhood 

 
My Brothers – Eng. Ahmad Viquar and Eng. Abdullah Siddiqi 
who were pillars of support and guides in my learning journey 

 
My Mentors & Role Models in Banking – 

Sh. (Dr.) Osaid Kailani and Sh. (Dr.) Abdulsalam Kilani, 
for teaching me how to understand and read fatawā in Islamic banks  

 
and most importantly, 

My wife (Huma Siddiqui) and daughter (Khadija) 
for wholeheartedly supporting my PhD endeavour and bearing my daily long 

absences 



 

viii 

ACKNOWLEDGMENT 

The thesis was not possible without support and encouragement of number of 
teachers, relatives and friends.  

 
First of all, I would like to acknowledge the support provided by my 

supervisors Dr. Rusni Hasan and Dr. Aznan Hasan who were not only encouraging 
me, rather supported me immensely in solving the academic issues and arriving at 
conclusions. 

 
Throughout the years, my family was supportive to my academic and 

bibliomaniac interests. I would like to thank my uncle Mr. Haleem Ahmad Siddiqui, 
my academic inspiration and my aunt Ms. Nasrin Siddiqui, my father-in-law Mr. 
Ausaf Ahmad Siddiqui. Also, ladies of the house, including Mrs. Salma Ambar, Ms. 
Umema Wasim, Ms. Hina Siddiqui, Ms. Afshan Adeeb and Ms. Sana Siddiqui.  

 
Also, IIBF academic and administrative staff were helpful and supportive in 

completing the thesis. This includes, with no limitation, Dr. Syed Musa, Dr. Nawal 
Qasim, Ms. Nurfadila. Also, my friends at IIBF PhD room, including Dr. Hani Hazaa, 
Dr. Mohamed Abdelrahim Elbrassi, Dr. Mohamed Abdikarim and Dr. Ahmed 
Mohamed Mokhtar. Further, Mr. Jawwad Ali was helpful in formatting my thesis. My 
senior Dr. Syed Ehsanullah Agha was helpful with suggestions to complete PhD 
within minimum duration. Mr. Suhaib Aldirchawi was thoughtful in teaching me 
basics of transliteration for Arabic letters and terminology.    

 
My friends and colleagues from the industry were helpful in guiding me on 

practical aspects as well as providing me with books and references which proved to 
me very helpful in driving my final conclusion. This includes, Sh. Osaid Kailani 
(UAE), Dr. Asem Ahmad (UAE), Mr. Mohammed Al Huthail (Kuwait), Sh. Adnan 
Ali Basalib (KSA), Mr. Mahmood Zuair (KSA), Mr. Hassan Abidi (KSA), Mr. Tariq 
Moosa Khoory (UAE), Mr. Zeeshan Azeem Siddiqui (Pakistan) and Mr. Sami al-
Nabtiti (UAE). 
 
 
 

 
  



 

ix 

TABLE OF CONTENT 
 
 
 
 
Abstract .......................................................................................................................... ii 
Approval Page ............................................................................................................... iv 
Declaration Page ............................................................................................................ v 
Acknowledgment ........................................................................................................ viii 
List of Tables ............................................................................................................ xxiii 
List of Figures ........................................................................................................... xxiv 
Abbreviation ............................................................................................................ xxvii 
 
CHAPTER ONE: INTRODUCTION ........................................................................ 1 

1.1. Background of the Study ............................................................................. 1 
1.1.1. SharīꜤah Guidance in Islamic Finance ............................................... 1 
1.1.2. SharīꜤah Hetrogeneity vs. SharīꜤah Homogeneity .............................. 2 
1.1.3. Muftī Taqi Usmani ............................................................................ 2 
1.1.4. Muftī Taqi vs. Collective Ijtihād ....................................................... 6 

1.2. Sale Contract in Islamic Banking ................................................................ 6 
1.3. Statement of the Problem ............................................................................ 7 
1.4. Motivation of the Study .............................................................................. 8 
1.5. Significance of the study ............................................................................. 8 
1.6. Research Questions ..................................................................................... 9 
1.7. Research Objectives .................................................................................. 10 
1.8. Research Methodology ............................................................................. 11 
1.9. Prior Studies  ............................................................................................ 11 
1.10.Limitations of the Study ........................................................................... 12 
1.11.Scope of Research .................................................................................... 13 
1.12.Chapterization ........................................................................................... 13 
1.13.Definitions  ............................................................................................ 15 
1.14.Conclusion  ............................................................................................ 16 

 
CHAPTER TWO: INTRODUCTION TO FATWĀ .............................................. 18 

2.1. SharīꜤah and Fiqh ...................................................................................... 18 
2.1.1. Definition ......................................................................................... 18 
2.1.2. Goals and Pillars of SharīꜤah ........................................................... 19 

2.2. Fatwa in Fiqh  ............................................................................................ 20 
2.2.1. Definition ......................................................................................... 20 
2.2.2. Classification of Fatwā .................................................................... 21 
2.2.3. Qualification of Muftī ...................................................................... 21 
2.2.4. Process of Fatwā Issuance ............................................................... 21 

2.3. Ijtihād in Fiqh ............................................................................................ 23 
2.3.1. Qualification of Mujtahid ................................................................ 23 
2.3.2. Collective Ijtihād ............................................................................. 24 
2.3.3. Tools of Collective Ijtihād ............................................................... 24 
2.3.4. Types of Collective ijtihād .............................................................. 24 

2.3.4.1. International Regulatory Bodies .......................................... 25 
2.3.4.1.1. AAOIFI ....................................................................... 25 



 

x 

2.3.4.1.2. IFSB ............................................................................ 26 
2.3.4.2. Fiqh Encyclopaedia .............................................................. 26 
2.3.4.3. Fiqh Academies ................................................................... 27 

2.3.4.3.1. Islamic Fiqh Council (Makkah) .................................. 27 
2.3.4.3.2. International Islamic Fiqh Academy (Jeddah) ............ 28 
2.3.4.3.3. Islamic Fiqh Academy India (New Delhi) .................. 29 
2.3.4.3.4. European Council for Fatwā & Research ................... 30 

2.4. Fiqh Rulings in Islamic Finance ............................................................... 30 
2.4.1. History of Islamic Banks ................................................................. 30 
2.4.2. Fatwā in Islamic Banking ................................................................ 31 
2.4.3. SharīꜤah Supervisory Board ............................................................. 32 
2.4.4. Central SharīꜤah Board .................................................................... 33 

2.4.4.1. Central Bank of Sudan ......................................................... 34 
2.4.4.2. Central Bank of Malaysia .................................................... 34 

 
CHAPTER THREE: LITERATURE REVIEW ..................................................... 36 

3.1. Contribution of Muslim Jurists ................................................................. 36 
3.1.1. Islamic Economic Law .................................................................... 36 
3.1.2. Islamic Finance ................................................................................ 37 

3.1.2.1. Compiling the Contribution ................................................. 38 
3.1.2.2. Study of the Contribution .................................................... 39 

3.2. Studies on Muftī Taqi ............................................................................... 42 
3.3. Research Gap  ............................................................................................ 46 
3.4. Conclusion  ............................................................................................ 47 

 
CHAPTER FOUR: RESEARCH METHODOLOGY ........................................... 49 

4.1. Research Methodology ............................................................................. 49 
4.2. The Case Study Pattern ............................................................................. 50 

4.2.1. Function of Case study .................................................................... 50 
4.2.2. Methods of case study ..................................................................... 51 

4.3. Source of Data ........................................................................................... 52 
4.3.1. Primary data ..................................................................................... 52 
4.3.2. Secondary Data ................................................................................ 53 

4.4. Foreign Language Material ....................................................................... 53 
4.5. Use of Prefix  ............................................................................................ 54 
4.6. Research Design ........................................................................................ 55 
4.7. Conclusion  ............................................................................................ 56 

 
CHAPTER FIVE: FORMATION OF THE CONTRACT AND 
CONTRACTING PARTIES ..................................................................................... 57 

5.1. Introduction  ............................................................................................ 57 
5.2. ‘Inshā al-Ꜥaqd (Creation of Contract) ........................................................ 58 

5.2.1. Medium of Exchange ....................................................................... 58 
5.2.1.1. Contract between Distantly Present Parties ......................... 58 
5.2.1.2. Contract via Correspondence ............................................... 59 
5.2.1.3. Majlis al-Ꜥaqd (Session of the Contract) .............................. 60 

5.2.1.3.1. Majlis al-Ꜥaqd in Correspondence ............................... 60 
5.2.2. Terms of Contract ............................................................................ 61 

5.2.2.1. Form of Offer and Acceptance ............................................ 61 



 

xi 

5.2.2.2. Offer Open to Public ............................................................ 62 
5.2.2.3. Documenting the Credit Transaction ................................... 62 
5.2.2.4. Sale being Nājiz (Immediate) .............................................. 62 

5.2.2.4.1. BayꜤ MuꜤalaq bi Sharṭ (Contingent Sale) .................... 63 
5.2.2.4.2. Sale with Suspensive and Resolutive Conditions ....... 64 
5.2.2.4.3. Resolutive Conditions ................................................. 64 
5.2.2.4.4. Contingent Sale upon an Event already 

Happened .......................................................................... 65 
5.2.2.4.5. Consent of the Third Party .......................................... 65 

5.2.2.5. Lapse of Offer by Correspondence ...................................... 65 
5.2.2.6. Promise to Buy ..................................................................... 67 
5.2.2.7. Usage of the Subject of Sale ................................................ 69 

5.2.2.7.1. Subject of Sale of Sinful Usage .................................. 69 
5.2.2.7.2. Role in the Sinful Activity .......................................... 71 
5.2.2.7.3. Sale to Conventional Financial Institutions ................ 73 
5.2.2.7.4. Sale of Weapons ......................................................... 74 

5.2.3. Acceptance to Offer ......................................................................... 74 
5.2.3.1. Acceptance to match the Offer ............................................ 74 
5.2.3.2. Tafarruq al-Ṣafqa (Severance of the Transaction) ............... 75 
5.2.3.3. Silence to the Offer .............................................................. 75 
5.2.3.4. Implied Consent to the Offer ............................................... 76 
5.2.3.5. Acceptance via Correspondence .......................................... 77 

5.2.4. InꜤiqād Al-Ꜥaqd (Conclusion of the Contract) .................................. 77 
5.2.4.1. BayꜤ al-TaꜤāṭī (Implied Sale) ................................................ 78 

5.2.4.1.1. Sale via Automated Machines .................................... 79 
5.2.4.2. Sale via Postal Services ....................................................... 80 
5.2.4.3. Sale in the Letter of Credit ................................................... 80 
5.2.4.4. Khiyār al-majlis (Contract Session Option) ......................... 81 
5.2.4.5. Void Contract of Sale due to Formation .............................. 82 

5.2.5.5.1. Vitiated Contract of Sale due to Formation ................ 83 
5.3. Contracting Parties .................................................................................... 83 

5.3.1. Sale by Minor .................................................................................. 83 
5.3.2. Contract with Mentally Weak Person .............................................. 85 
5.3.3. Person under Sukr (Intoxication) ..................................................... 85 
5.3.4. Contract with Shakhṣiyah MaꜤnawiyah ........................................... 86 
5.3.5. Sale Contract with Non-Muslims .................................................... 87 

5.3.5.1. Sale of Holy Books .............................................................. 87 
5.3.5.2. Selling Weapons .................................................................. 88 
5.3.5.3. Selling Lands of Arabian Peninsula ..................................... 88 
5.3.5.4. Selling property outside Peninsula ...................................... 89 

5.3.6. Contract with Handicap Person ....................................................... 90 
5.3.7. Multipartite Contract ....................................................................... 90 

5.3.7.1. Purchase by the Agent ......................................................... 91 
5.3.8. Contract by Fuḍūlī (negotiorum gestio) .......................................... 93 

5.3.8.1. Conditions for Validation of fuḍūlī ..................................... 93 
5.3.8.2. Permission from the fuḍūlī .................................................. 96 

 
 
CHAPTER SIX: THE SUBJECT OF SALE AND PRICE ................................... 99 



 

xii 

Introduction  ............................................................................................ 99 
6.1. Subject of Sale .......................................................................................... 99 

6.1.1. Subject of Sale being Māl Mutaqawwim ...................................... 100 
6.1.1.1. Food and Beverages ........................................................... 102 

6.1.1.1.1. Khamr (Wine) and Alcohol ...................................... 102 
6.1.1.1.2. Food Items Containing Alcohol ................................ 102 
6.1.1.1.3. Medicines containing Alcohol .................................. 103 
6.1.1.1.4. Opium ....................................................................... 104 
6.1.1.1.5. Tobacco Products ...................................................... 105 

6.1.1.2. Animals and its Parts ......................................................... 105 
6.1.1.2.1. Pig and its Parts ......................................................... 105 
6.1.1.2.2. Dogs .......................................................................... 106 
6.1.1.2.3. Al-Sinnūr (Cats) ........................................................ 107 
6.1.1.2.4. Carrion ...................................................................... 108 
6.1.1.2.5. Gelatine ..................................................................... 110 
6.1.1.2.6. Animal Blood ............................................................ 111 
6.1.1.2.7. Animal Waste ............................................................ 112 
6.1.1.2.8. Filth by Act ............................................................... 113 

6.1.1.3. Human Parts ....................................................................... 115 
6.1.1.3.1. Human Body and Organs .......................................... 115 
6.1.1.3.2. Human Milk .............................................................. 116 
6.1.1.3.3. Human-waste ............................................................ 117 

6.1.1.4. Entertainment ..................................................................... 117 
6.1.1.4.1. Music Instruments ..................................................... 117 
6.1.1.4.2. Radio and Recorder ................................................... 118 
6.1.1.4.3. Camera ...................................................................... 118 
6.1.1.4.4. Television and VCR .................................................. 119 
6.1.1.4.5. Chess and Dice Games .............................................. 120 
6.1.1.4.6. Toys ........................................................................... 120 

6.1.1.5. Sale of Rights ..................................................................... 121 
6.1.1.5.1. SharīꜤah Rights .......................................................... 122 
6.1.1.5.2. Rights over the Corporeal Properties ........................ 123 
6.1.1.5.3. Preference Right ........................................................ 124 
6.1.1.5.4. Right to Contract ....................................................... 124 

6.1.1.5.4.1.Trademark and Brands ................................... 124 
6.1.1.5.4.2.Franchise Rights ............................................. 125 
6.1.1.5.4.3.Right of License ............................................. 126 
6.1.1.5.4.4.Rights to Services ........................................... 127 
6.1.1.5.4.5.Patents and Copyrights ................................... 127 

6.1.1.6. General Goods ................................................................... 128 
6.1.1.6.1. Industrial Products containing Alcohol .................... 128 
6.1.1.6.2. Non-objectified Photos ............................................. 130 
6.1.1.6.3. Cloths with Photos .................................................... 130 
6.1.1.6.4. Objects with Images .................................................. 131 
6.1.1.6.5. Idols and Statues ....................................................... 131 

6.1.2. Inclusion of Void Items in Single Transaction .............................. 132 
6.1.2.1. Void Sale of Non-existent or Unknown Item .................... 132 
6.1.2.2. Void of Sale of Known Subjects ........................................ 133 



 

xiii 

6.1.2.3. Acquisition of Hotels and General Stores Selling 
Impressible Items ................................................................... 135 

6.1.3. Void Contract due to the Subject of Sale ...................................... 136 
6.1.3.1.Effect of Voidances ............................................................. 137 

6.1.4.Vitiation of Contracts due to the Subject ....................................... 137 
6.1.4.1. Effect of Vitiation .............................................................. 140 
6.1.4.2. MāniꜤ al-Radd (Impediments of Restoration) .................... 141 
6.1.4.3. Addition to the Subject of Sale .......................................... 144 
6.1.4.4. Reduction in the Subject of Sale ........................................ 146 

6.1.5. Existence of the Subject ................................................................ 147 
6.1.5.1. Sale of Fruits on the Trees ................................................. 148 

6.1.5.1.1. Sale of Fruits prior to Appearance ............................ 148 
6.1.5.1.1.1.Sale of Orchard with Mixed Produce ............. 149 

6.1.5.1.2. Qabal Budū al-Ṣalāḥ (Prior to Commencement of Ripening) ....... 151 
6.1.5.1.2.1.Sharṭ QaṭꜤ (Stipulation of Picking Fruits) ....... 152 
6.1.5.1.2.2.Sharṭ Tabqiyah (Stipulation of Leaving Fruits) ...... 153 
6.1.5.1.2.3.Muṭlaq ꜤAqd (Unqualified Contract) .............. 154 
6.1.5.1.2.4.View of Muftī Taqi ......................................... 154 

6.1.5.1.3. Sale of Fruits after Ripening ..................................... 155 
6.1.5.2. Sale of Offspring ................................................................ 155 

6.1.6. Ownership of the Subject of Sale .................................................. 156 
6.1.6.1. Sale of Water ..................................................................... 158 
6.1.6.2. Title in Usurped Assets ...................................................... 160 

6.1.6.1.1. Category (1): Wholly Usurped Goods ...................... 161 
6.1.6.1.1.1.Restoration of the Property ............................. 161 
6.1.6.1.1.2.Donation of the Property ................................ 162 
6.1.6.1.1.3.On-Sale of the Usurped Goods ....................... 162 

6.1.6.1.2. Category (2): Usurped Property after 
Transformation ............................................................... 163 

6.1.6.1.2.1.Title in the Transformed Usurped Property ......... 163 
6.1.6.1.2.2. Liability of the Usurper ................................. 163 
6.1.6.1.2.3. Use of the Usurped Property ......................... 164 

6.1.6.1.3. Category (3): Mixed Usurped Property .................... 165 
6.1.6.1.3.1.Identified Permitted and Usurped Property ......... 165 
6.1.6.1.3.2. Mixing Usurped Property owned by Others ....... 166 
6.1.6.1.3.3. Recognizable Mixing of Usurped & 

Permissible Properties .............................................. 167 
6.1.6.1.3.4. Unrecognizable Mixing of Permissible 

and Usurped Assets .................................................. 170 
6.1.6.2. Sale of Subject of Vitiated Sale ......................................... 171 
6.1.6.3. On-Sale of Subject of Vitiated Sale ................................... 172 

6.1.7. Deliverable Status of the Subject of Sale ...................................... 173 
6.1.8. Ascertainment of the Subject ......................................................... 174 

6.1.8.1. Jahālah in the Kind ............................................................ 174 
6.1.8.2. Jahālah in the Identification ............................................... 175 

6.1.8.2.1. Sale of Plots before Identification ............................. 176 
6.1.8.3. Jahālah in the Quantity ...................................................... 177 

6.1.8.3.1. BayꜤ al-Burnāmaj (sale by catalogue) ....................... 178 
6.1.8.3.1.1. Sale of Canned Items ............................. 179 



 

xiv 

6.1.8.4. Sale of Common Share ...................................................... 180 
6.1.8.4.1. Shares of Hotels offering Non-SharīꜤah 

Compliant Food .............................................................. 180 
6.1.8.4.2. Shares of Conventional Banks .................................. 180 

6.1.8.5. Ancillaries of the Subject of Sale ...................................... 181 
6.1.8.6. Sale of Ghāyib (Absent Thing) .......................................... 182 

6.1.9. Risk of the Subject of Sale ............................................................ 183 
6.1.9.1. Risk of Unascertained Goods ............................................ 183 
6.1.9.2. Risk of Loss prior to the Sale Contract .............................. 184 
6.1.9.3. Transfer of Risk post the Sale Contract ............................. 186 

6.1.9.3.1. Goods sent via Postal Services (VP) ......................... 188 
6.1.9.3.2. Goods sold via Letter of Credit ................................. 190 

6.1.9.3.2.1.Sale of Goods in Transit ................................. 193 
6.1.9.3.3. Loss Prior to the Possession Transfer ....................... 194 
6.1.9.3.4. Partial Loss or Defect of the Subject of Sale ............ 196 
6.1.9.3.5. Loss of Fruits by Jā’iḥah ........................................... 197 
6.1.9.3.6. Loss of Fruits by Third Party .................................... 198 

6.1.9.4. Rewards of the Subject of Sale .......................................... 199 
6.1.9.4.1. Increase or Decrease in the Subject of Sale .............. 199 
6.1.9.4.2. Additions to the Subject of Sale ................................ 201 

6.1.9.5. Possession of the Subject of Sale ....................................... 202 
6.1.9.5.1. Forms of Possession Transfer ................................... 204 

6.1.9.5.1.1.Physical Possession ........................................ 204 
6.1.9.5.1.2.Agency to Take Delivery (Mediate 

Possession) ............................................................... 204 
6.1.9.5.1.3.Bailment with the Seller (Constitutum 

Possessorium) .......................................................... 204 
6.1.9.5.1.4.Takhliya .......................................................... 205 

6.1.9.5.2. Special Cases of Possession Transfer ....................... 206 
6.1.9.5.2.1.Possession of Measurable & Weighable Items .... 206 

6.1.9.5.2.1.1.The Requirement of Jarayān al-ṢāꜤayn 207 
6.1.9.5.2.1.2.Possession of Packed Items ............ 207 

6.1.9.5.2.2.Possession of Countable Items ....................... 208 
6.1.9.5.2.3.Possession via Documents .............................. 208 
6.1.9.5.2.4.Possession of the Real Estate ......................... 210 

6.1.9.5.2.4.1.Registration of the Property ............ 212 
6.1.9.5.2.5.Possession in the Shares ................................. 213 

6.1.9.5.3. Possession in Vitiated Contract of Sale .................... 213 
6.2. The Sale Price ......................................................................................... 215 

6.2.1. Qualification of the Price ............................................................... 216 
6.2.1.1. Wine as Sale Price ............................................................. 216 

6.2.2. Price Determination ....................................................................... 216 
6.2.2.1. Sale at the Market Rate ...................................................... 217 
6.2.2.2. Pricing Based on Prior Dealings ........................................ 218 
6.2.2.3. Buy One Get One Free ....................................................... 219 
6.2.2.4. Revision of the Price after the Contract ............................. 219 
6.2.2.5. BayꜤ al-Istijrār .................................................................... 221 
6.2.2.6. Price Determination in Fiqh ............................................... 223 
6.2.2.7. Inclusion of Operating Expenses in the Price .................... 224 



 

xv 

6.2.2.8. Charges in Sale Contract via Documentary Credit ............ 224 
6.2.2.9. Impact of Government Tax on the Price ............................ 225 

6.2.3. Ownership of the Price by the Buyer ............................................. 225 
6.2.3.1. Using Usurped Cash as Sale Price ..................................... 225 

6.2.3.1.1. Wholly Usurped Cash ............................................... 226 
6.2.3.1.2. Usurped Cash from Different Sources ...................... 228 
6.2.3.1.3. Usurped Cash mixed with Permissible Cash ............ 228 

6.2.3.2. Sale Proceeds of Vitiated Sale ........................................... 229 
6.2.4. Treatment of the Sale Price ........................................................... 230 

6.2.4.1. Sale Price of Usurped Property .......................................... 230 
6.2.4.1.1.Donation of Profits and Revenues on Usurped 

Property  ................................................................................. 231 
6.2.4.2. Possession of the Sale Price by Postal Services ................ 232 

6.2.5. Modes of Price Payment ................................................................ 233 
6.2.5.1. ꜤArabūn Sale ....................................................................... 234 
6.2.5.2. Hāmish al-jiddiyyahh (Earnest Money) ............................. 235 

6.2.6. Vitiation of Contract due to Price .................................................. 236 
6.2.6.1. Effect of Vitiation on the Sale Price .................................. 237 

6.2.7. Goods Estoppel for Price Recovery ............................................... 237 
6.2.8. Statuary Pricing ............................................................................. 238 

 
CHAPTER SEVEN: CONDITIONS AND RESCISSION OPTION .................. 239 

7.1. Option of Rescission ............................................................................... 239 
7.1.1. Khiyār al-Sharṭ (Condition option) ................................................ 240 

7.1.1.1. Period of Condition Option ................................................ 240 
7.1.1.2. Effect of Condition Option ................................................ 242 

7.1.1.2.1. Option Held by the Seller ......................................... 242 
7.1.1.2.2. Option Held by the Buyer ......................................... 245 
7.1.1.2.3. Option Held by both the Parties ................................ 248 
7.1.1.2.4. Outcome of Option Exercise ..................................... 249 

7.1.1.3. Forfeiture of Condition Option .......................................... 250 
7.1.1.4. Occurrence of Defect During Option Period ..................... 252 

7.1.1.4.1. Defect with buyer’s option ........................................ 253 
7.1.1.4.2. Defect with Seller’s Option ...................................... 254 
7.1.1.4.3. Defect with both Parties’ Option .............................. 257 

7.1.2. Khiyār al-Ru’ya (Inspection option) .............................................. 259 
7.1.2.1. Sale Prior to Inspection ...................................................... 261 
7.1.2.2. Scope of Inspection ............................................................ 261 
7.1.2.3. Forfeiture of Rescission ..................................................... 262 
7.1.2.4. Carriage Charges upon Rescission .................................... 263 

7.1.3. Khiyār Al ꜤAyab (Defect option) ................................................... 264 
7.1.3.1. Conditions of Defect .......................................................... 264 

7.1.3.1.1. Defect being Reasonable ........................................... 264 
7.1.3.1.2. Ignorance of the Buyer about the Defect .................. 267 
7.1.3.1.3. No Consent for the Defect ........................................ 268 
7.1.3.1.4. Identifying the Time of Defect Occurrence .............. 269 
7.1.3.1.5. Surfacing of Defect in Parts ...................................... 269 

7.1.3.2. Provisions of Defect Option .............................................. 270 
7.1.3.2.1. Carriage Charges in case of Exercising Rights ......... 272 



 

xvi 

7.1.3.2.2. Immediate or Delayed Exercise of Option ................ 273 
7.1.3.2.3. Seller’s Offer to Remove the Defect ......................... 275 

7.1.3.3. MāniꜤ al-Radd (Impediment of Restoration) ...................... 276 
7.1.3.3.1. Halāk (Loss) of the Subject of Sale .......................... 276 
7.1.3.3.2. Occurrence of New Defect ........................................ 278 
7.1.3.3.3. Origination of Addition ............................................. 279 

7.1.3.3.3.1.Indispensable and Generated .......................... 279 
7.1.3.3.3.2.Dispensable and non-Generated ..................... 280 
7.1.3.3.3.3. Indispensable and Non-Generated ................. 281 
7.1.3.3.3.4. Dispensable and Generated ........................... 283 

7.1.3.3.4. Passing off the Ownership to third party .................. 285 
7.1.3.3.5. BayꜤ BarāꜤa (Sale on Absolution) ............................. 287 

7.1.4. Khiyār al-TaꜤyyin (Appropriation Option) .................................... 290 
7.1.4.1. Conditions for Appropriation Option ................................ 291 

7.1.4.1.1. Expiry of the Option Period ...................................... 292 
7.1.4.2. Number of Units in Appropriation option ......................... 293 
7.1.4.3. The Appropriation Option with Condition option ............. 294 
7.1.4.4. Loss or Damage of the Subject of Sale .............................. 295 

7.1.5. Khiyār Fawāt al-Waṣf (Non-conformity Option) .......................... 296 
7.1.5.1. Establishment of the Option .............................................. 296 
7.1.5.2. Requirements of the Option ............................................... 298 
7.1.5.3. Forms of Non-conformity .................................................. 298 
7.1.5.4. Sale of Items Measured by Length .................................... 301 

7.1.5.4.1. Sale of Stitched Cloths .............................................. 301 
7.1.5.4.2. Delivery of Land with Different Dimensions ........... 302 

7.1.5.5. BayꜤ bi-Namūdhaj (Sale by Sample) ................................. 302 
7.1.6. Khiyār Al Magbūn (Fraud option) ................................................. 304 
7.1.7. Khiyār Al Tagrīr (Misrepresentation Option) ............................... 306 

7.1.7.1. Najash (Raising Bids) ........................................................ 307 
7.1.7.2. Cost of Acquiring the Goods ............................................. 308 

7.1.8. Khiyār al-Tadlīs (Swindling Option) ............................................. 309 
7.1.8.1. BayꜤ al-Muṣarrāh ............................................................... 309 

7.1.8.1.1. Establishment of Option ........................................... 310 
7.1.8.1.2. Knowledge of the Buyer ........................................... 310 
7.1.8.1.3. Period of Exercising the Option ................................ 310 
7.1.8.1.4. Provisions of the Option ........................................... 311 

7.1.8.2. Sale of Duplicate Goods .................................................... 311 
7.1.9. Khiyār Al Naqd (The No-Payment Option) .................................. 313 

7.1.9.1. Period of Non-payment Option .......................................... 313 
7.1.9.2. Effect of Non-payment ...................................................... 314 

7.2. Special Conditions .................................................................................. 315 
7.2.1. BayꜤ wa Sharṭ (Sale with Condition) ............................................. 315 

7.2.1.1. Extended Warranty condition ............................................ 319 
7.2.1.2. Restraint on Competition Condition .................................. 319 
7.2.1.3. Transfer of Ownership Post Price Settlement .................... 320 
7.2.1.4. Sale with the Condition of Resale ...................................... 321 

7.2.2. Ṣafqa fī Ṣafqa ................................................................................. 322 
7.2.3. BayꜤ al-thuniyyā (Sale with Provisos) ........................................... 323 
7.2.4. BayꜤ al-wafā′ (Sale with Reconveyance Condition) ...................... 324 



 

xvii 

7.2.5. Dispute between the Contracting Parties: ...................................... 327 
 
CHAPTER EIGHT: SALE CONTRACTS IN ISLAMIC BANKS .................... 328 

8.1.Deferred Sale  .......................................................................................... 328 
8.1.1. Higher Sale Price for Deferred Sale .............................................. 328 
8.1.2. Start of Deferment Period .............................................................. 330 
8.1.3. Ascertainment of Time of Settlement ............................................ 331 
8.1.4. BayꜤ al-taqsīṭ (Instalment Sale) ..................................................... 332 
8.1.5. Change in the Deferred Price ......................................................... 333 
8.1.6. Acceleration of Deferred Instalments ............................................ 334 
8.1.7. Ḥabs (Lien) vs. Rahn (Pledge) ...................................................... 334 

8.2. Murābaḥa Sale Contract .......................................................................... 337 
8.2.1. Conclusion of the Murābaḥa .......................................................... 338 

8.2.1.1.Validity of Acquiring Contract ............................................ 338 
8.2.2. Subject of Murābaḥa ...................................................................... 338 

8.2.2.1. Subject being Part of Joint Deal ........................................ 338 
8.2.3. Murābaḥa Price .............................................................................. 339 

8.2.3.1.Murabaha Cost ..................................................................... 340 
8.2.3.1.1. Murābaḥa Cost in Cash or Kind ................................ 340 
8.2.3.1.2. Ribawī Asset as Murābaḥa Cost ............................... 342 
8.2.3.1.3. Ascertainment of the Murābaḥa Cost ....................... 343 
8.2.3.1.4. Original vs. Settlement of Murābaḥa Cost ................ 343 
8.2.3.1.5. Subsequent Change in the Murābaḥa Cost ............... 343 
8.2.3.1.6. Zero-cost Asset ......................................................... 345 
8.2.3.1.7. The Operational Expenses ........................................ 345 
8.2.3.1.8. Inclusion of Tax Amount .......................................... 347 
8.2.3.1.9. Acquiring Goods on Deferred Payment .................... 347 
8.2.3.1.10. Misconduct in Reporting the Murābaḥa Cost ..... 348 

8.2.3.2. The Murābaḥa Profit .......................................................... 348 
8.2.3.3. Settlement of the Murābaḥa Price ...................................... 349 

8.3. Salam Sale Contract ................................................................................ 350 
8.3.1. Conclusion of the Contract ............................................................ 350 

8.3.1.1. Words of the Offer ............................................................. 350 
8.3.1.2. Binding Contract ................................................................ 351 

8.3.2. Contracting Parties ........................................................................ 351 
8.3.3. Subject of Salam ............................................................................ 352 

8.3.3.1. Description of the Salam Asset .......................................... 352 
8.3.3.1.1. Full Description of the Salam Asset ......................... 352 
8.3.3.1.2. Ghayr MuꜤayyan (Non-Specific Asset) ..................... 352 
8.3.3.1.3. Products Specific to a Place ...................................... 353 
8.3.3.1.4. Nature of Salam Goods ............................................. 355 
8.3.3.1.5. Goods with Spot Delivery Requirement ................... 357 
8.3.3.1.6. Throughout Availability of Conforming Goods ....... 357 

8.3.3.2. Delivery of the Salam Asset .............................................. 358 
8.3.3.2.1. Salam Delivery Time ................................................ 358 
8.3.3.2.2. Minimum Duration of Delivery Period ..................... 359 
8.3.3.2.3. Spot Delivery of Salam Asset (Salam Ḥāl) ............... 361 
8.3.3.2.4. Salam Delivery Place ................................................ 361 
8.3.3.2.5. Delivery as per the Agreed Description .................... 362 



 

xviii 

8.3.3.2.6. Replacing the Salam Asset ........................................ 363 
8.3.4. Salam Price .................................................................................... 365 

8.3.4.1. Description of the Salam Price .......................................... 366 
8.3.4.2. Spot Payment of Salam Price ............................................. 367 

8.3.4.2.1. Salam Price Payment in Different Locations ............ 369 
8.3.4.3. Debt being the Salam Price ................................................ 370 

8.4. IstiṣnāꜤ Contract ...................................................................................... 371 
8.4.1. IstiṣnāꜤ being Binding Contract ..................................................... 372 
8.4.2. IstiṣnāꜤ Asset .................................................................................. 373 

8.4.2.1. Description of the Asset ..................................................... 373 
8.4.2.1.1. Non-specific Assets .................................................. 373 
8.4.2.1.2. The Requirement of al-ṢanꜤa (Workmanship) .......... 373 
8.4.2.1.3. Commonly Transacted as IstiṣnāꜤ Asset ................... 373 

8.4.2.2. Risk & Ownership of IstiṣnāꜤ Asset ................................... 375 
8.4.2.2.1. Sale prior to Delivery ................................................ 375 

8.4.2.3. Delivery of the IstiṣnāꜤ Asset ............................................. 376 
8.4.2.3.1. IstiṣnāꜤ Delivery Date ................................................ 376 
8.4.2.3.2. Fulfilling Delivery Obligation .................................. 377 
8.4.2.3.3. Delivery of an Existing Item ..................................... 377 
8.4.2.3.4. Refusing to Take the Delivery .................................. 378 

8.4.3. IstiṣnāꜤ Price ................................................................................... 381 
8.4.3.1. Determining the Price ........................................................ 381 
8.4.3.2. Type of the Price ................................................................ 383 
8.4.3.3. Settlement of the IstiṣnāꜤ Price .......................................... 383 
8.4.3.4. Ownership of the IstiṣnāꜤ Price .......................................... 384 
8.4.3.5. Price Settlement in the BOT .............................................. 384 
8.4.3.6. Liquidated Damages .......................................................... 385 

8.4.4. Modern Forms of IstiṣnāꜤ ............................................................... 386 
8.4.4.1. Sale of Under-construction Flats ....................................... 386 
8.4.4.2. Construction on a Pre-owned Land ................................... 387 
8.4.4.3. Property Construction on Land owned by the 

Contractor ............................................................................... 388 
8.4.4.4. B.O.T. ................................................................................ 389 

 
CHAPTER NINE: FINANCING APPLIED IN ISLAMIC BANKING ............. 390 

9.1. Murābaḥa Financing ............................................................................... 390 
9.1.1. Conclusion of the Financing .......................................................... 391 

9.1.1.1. Purpose of Murābaḥa Financing ........................................ 391 
9.1.1.1.1. Private Use of the Assets .......................................... 391 
9.1.1.1.2. Financing of Sold Goods .......................................... 391 
9.1.1.1.3. Obtaining Funds and not Goods ............................... 392 
9.1.1.1.4. International Commodity Murābaḥa ......................... 393 

9.1.1.2. Basic Requirements of Sale ............................................... 393 
9.1.1.2.1. Murābaḥa of Shares .................................................. 393 
9.1.1.2.2. Murābaḥa of Currencies ............................................ 394 
9.1.1.2.3. Sale of Items mixed with Gold or Silver .................. 394 
9.1.1.2.4. Murābaḥa of Commercial Papers .............................. 396 
9.1.1.2.5. Murābaḥa for Overheads ........................................... 396 

9.1.2. Contracting Parties ........................................................................ 397 



 

xix 

9.1.2.1. Tripartite Arrangement ...................................................... 397 
9.1.2.2. Agency to Acquire Goods .................................................. 397 

9.1.3. Modus Operandi ............................................................................ 400 
9.1.3.1. Promise to Purchase ........................................................... 401 
9.1.3.2. Sequence of Execution ....................................................... 403 

9.1.4. Price of Murābaḥa Financing ........................................................ 404 
9.1.4.1. Murābaḥa Price Differentiation ......................................... 404 
9.1.4.2. Murābaḥa Cost ................................................................... 405 

9.1.4.2.1. Determining the Murābaḥa Cost ............................... 405 
9.1.4.2.2. Murābaḥa Cost in Foreign Trade .............................. 405 

9.1.4.3. Murābaḥa Profit ................................................................. 408 
9.1.4.3.1. Use of Interest-rate as Profit Benchmark .................. 408 

9.1.4.4. Settlement of Murābaḥa Price: .......................................... 409 
9.1.4.4.1. Security of the Murābaḥa Price ................................. 409 
9.1.4.4.2. Guaranteeing the Murābaḥa Price ............................. 412 

9.1.5. Post Signing of Murābaḥa Financing ............................................ 413 
9.1.5.1. Securitization of Murābaḥa Financing ............................... 413 
9.1.5.2. Payment of Murābaḥa Price ............................................... 414 

9.1.5.2.1. Remedies for Timely Payment .................................. 414 
9.1.5.2.2. Rescheduling of Payments ........................................ 417 
9.1.5.2.3. Roll Over of Murābaḥa ............................................. 417 
9.1.5.2.4. Conversion of Debt to Hard Currency ...................... 418 
9.1.5.2.5. Settlement in Different Currency .............................. 419 
9.1.5.2.6. Rebate on Early Payment .......................................... 419 

9.2.Sale of ꜤĪnah  .......................................................................................... 421 
9.3.Sale of Tawarruq ...................................................................................... 424 
9.4.Financing via LC ...................................................................................... 426 

9.4.1.SharīꜤah Solutions for Financing LC .............................................. 427 
9.5. Salam Financing ...................................................................................... 429 

9.5.1. Guarantee of Performance ............................................................. 429 
9.5.2. Long Position of Salam Assets ...................................................... 430 

9.5.2.1. Parallel Salam .................................................................... 431 
9.6. IstiṣnāꜤ Financing .................................................................................... 433 

9.6.1. Purchasing Car from the Dealer .................................................... 433 
9.6.2. Settlement of IstiṣnāꜤ Financing .................................................... 434 
9.6.3. Guarantee of IstiṣnāꜤ Financing ..................................................... 434 
9.6.4. Bi-partite Financing ....................................................................... 434 
9.6.5. Outsourcing the Construction ........................................................ 435 
9.6.6. Parallel IstiṣnāꜤ ............................................................................... 435 
9.6.7. Delivery of IstiṣnāꜤ Asset: ............................................................. 436 

 
CHAPTER TEN: FINDINGS OF THE STUDY .................................................. 437 

10.1.Hetrogeneity of Collective Ijtihād .......................................................... 437 
10.1.1.Commercial Implication .............................................................. 438 

10.1.1.1. Purchase and Financing Cigarettes ................................... 438 
10.1.1.2. Use of Gelatine and Fat .................................................... 439 
10.1.1.3. Feeding Blood .................................................................. 439 
10.1.1.4. Human Milk Banks ........................................................... 439 
10.1.1.5. Sale of Dolls ..................................................................... 440 



 

xx 

10.1.1.6. Sale of Preference Rights ................................................. 440 
10.1.1.7. Right to Contract .............................................................. 440 
10.1.1.8. Shares of Company Selling Prohibited Items ................... 440 
10.1.1.9. IstiṣnāꜤ in Non-Common Goods ....................................... 441 
10.1.1.10. Sale of Murābaḥa Debt ................................................... 441 

10.1.2.Financial Implication ................................................................... 441 
10.1.2.1. Administrative Charges in Murābaḥa ............................... 442 
10.1.2.2.Sale at Market Rate ........................................................... 442 
10.1.2.3. Deciding Upon the Deferred Sale Price .......................... 442 
10.1.2.4. Salam at the Market Rate ................................................ 443 
10.1.2.5. Change in IstiṣnāꜤ Price ................................................... 443 
10.1.2.6. Settlement of Salam Price ............................................... 443 
10.1.2.7. Waiver of Outstanding Murābaḥa Profits ........................ 444 
10.1.2.8. Penalty Amount in IstiṣnāꜤ .............................................. 444 
10.1.2.9. Acceleration of Deferred Price ........................................ 444 
10.1.2.10. Claiming the ꜤArabūn Amount ........................................ 445 
10.1.2.11. Loss Recovery from the Earnest Money ......................... 445 
10.1.2.12. Extend of Loss Recovery in Hāmish al-Jiddiyyah .......... 445 
10.1.2.13. Compensation for Delay in Payment ............................... 446 

10.1.3. Legal Implication ..................................................................... 446 
10.1.3.1. Execution of Offer and Acceptance ................................ 446 
10.1.3.2. Sale back to the Supplier ................................................. 447 
10.1.3.3. Documents in Customer’s Name ..................................... 447 
10.1.3.4. Sale in Transit .................................................................. 447 
10.1.3.5. Sale Prior to Possession ................................................... 448 
10.1.3.6. Sale of Shares Prior to Settlement ................................... 448 
10.1.3.7. Intention of the Sale ........................................................ 449 
10.1.3.8. Agency to Sell in Tawarruq ............................................. 449 
10.1.3.9. Agency to Purchase in Murābaḥa Financing ................... 449 
10.1.3.10. Agency to Pay in Murābaḥa Financing ........................... 450 
10.1.3.11. Forego the Inspection option ........................................... 450 
10.1.3.12. Sale of ꜤĪnah ..................................................................... 450 
10.1.3.13. No Fulfilment of Purpose as Defect ................................ 451 
10.1.3.14. Sale on Absolution .......................................................... 451 

10.1.4.Risk Implication ........................................................................... 451 
10.1.4.1. Mushāraka convertible to Murābaḥa ............................... 452 
10.1.4.2. Sale of Salam Asset before Delivery ............................... 452 
10.1.4.3. Binding Promise to Purchase .......................................... 452 
10.1.4.4. Demand for Pledge in Murābaḥa ..................................... 452 
10.1.4.5. Pledge over Murābaḥa Asset ........................................... 453 
10.1.4.6. Loss of Pledge Asset ....................................................... 453 
10.1.4.7. Lien over the Asset for Price Recovery ........................... 453 

10.2.Contract Operationalization .................................................................... 454 
10.2.1.Performance of the Contract ........................................................ 454 

10.2.1.1. Īfāʾ al-ꜤAqd (Discharge of the Contract) ......................... 454 
10.2.1.2. Radd al-Ḍamān (Restitution) ........................................... 454 
10.2.1.3. Jarayān al- ṢāꜤayn ............................................................ 455 
10.2.1.4. Ḥaq al-Tawfiya (Right of Satisfaction) ........................... 455 
10.2.1.5. Īwā al-MabīꜤ (Delivery) ................................................... 456 



 

xxi 

10.2.1.6. Ghāyah Ikhrāj vs. Ghayah Ithbāt ..................................... 456 
10.2.2. Status of the Contract and its Subject ...................................... 457 

10.2.2.1. Tafarruq al- Ṣafqa (Severance of the Transaction) .......... 457 
10.2.2.2. Inqilāb al-ꜤAqd ................................................................. 457 
10.2.2.3. TaꜤadud al-Ṣafqa (Transaction Multiplicity) ................... 458 
10.2.2.4. Isqāṭ al-Ꜥayn ..................................................................... 458 
10.2.2.5. Ibqā’ al-Ꜥaqd ..................................................................... 458 
10.2.2.6. Yad al-Amāna vs. Yad al- Ḍamān ................................... 459 
10.2.2.7. ꜤAyb al-Istiḥqāq ............................................................... 459 
10.2.2.8. Fawāt al-Māl (Property Alienation) ................................ 460 
10.2.2.9. Profit without Risk or Liability ....................................... 460 
10.2.2.10. TabꜤīḍ al-Maḥal (Division of the Subject) ....................... 460 

10.2.3. Types of Contractual Arrangement .......................................... 461 
10.2.3.1. Quasi Partnership ............................................................ 461 
10.2.3.2. ḌaꜤ wa taꜤajjal .................................................................. 462 
10.2.3.3. Ṣulḥ (Settlement) Arrangement ....................................... 462 

10.2.4. Disbursement to Charity .......................................................... 463 
10.2.4.1. Charity of the Property or the Price ................................. 463 
10.2.4.2. Charity of Profits or Yield ............................................... 463 

10.2.5. Legislative and Legal Procedures ............................................ 464 
10.2.5.1. Law Enactment by the State ............................................ 464 
10.2.5.2. Ruling of the Court of Law ............................................. 464 
10.2.5.3. Oath for Dispute Resolving ............................................. 465 

10.3. Special Consideration ........................................................................... 465 
10.3.1. Consideration of Customary Practices ..................................... 465 

10.3.1.1. Property being Appraisable ............................................. 466 
10.3.1.2. Selling of Rights .............................................................. 466 
10.3.1.3. Selling of Fruits prior to Ripening .................................. 466 
10.3.1.4. Ancillary of the Subject of Sale ....................................... 466 
10.3.1.5. Risk of the Goods Sent via Post ...................................... 466 
10.3.1.6. Scope of Inspection ......................................................... 467 
10.3.1.7. Reasonable Defect ........................................................... 467 
10.3.1.8. Exercise of Defect Option ............................................... 467 
10.3.1.9. Exclusivity or Inclusivity Limits ..................................... 468 
10.3.1.10. Quantity of the Delivery .................................................. 468 
10.3.1.11. Dimensions of the Sold Plot ............................................ 468 
10.3.1.12. Sale with Condition ......................................................... 469 
10.3.1.13. Passing the Discount to Murābaḥa buyer ........................ 469 
10.3.1.14. Determining the Salam Description ................................ 469 
10.3.1.15. Minimum Period of Salam .............................................. 470 
10.3.1.16. IstiṣnāꜤ Eligible Asset ...................................................... 470 
10.3.1.17. Obligation to Receive IstiṣnāꜤ ......................................... 470 

10.3.2.Consideration of Ḥājah (Needs) .................................................. 470 
10.3.3.Socio-ethical Consideration ......................................................... 471 

 
CHAPTER ELEVEN: CONCLUSION AND RECOMMENDATION .............. 472 

11.1.Conclusion  .......................................................................................... 472 
11.1.1. Reference to Classical Jurists ...................................................... 472 
11.1.2. Quoting Contemporary Jurists .................................................... 473 



 

xxii 

11.1.3. Change of Rulings based on Times ............................................. 474 
11.1.4. Change of Rulings based on the Outcome .................................. 475 
11.1.5. Aligning Modern Day Dynamics with Classical Rulings ........... 475 
11.1.6. Modern Day Examples of Fungible Goods ................................. 475 
11.1.7. Knowledge of Industrial Processes ............................................. 476 
11.1.8. Reference to Legal Texts ............................................................. 476 
11.1.9. Alternative SharīꜤah Solutions ..................................................... 477 
11.1.10. Consideration of ꜤUrf ................................................................ 477 
11.1.11. Consideration of Ḥājah (Need) ................................................. 477 
11.1.12. Socio-ethical Consideration ...................................................... 478 
11.1.13. Contract Operationalization ...................................................... 478 
11.1.14. Legal Procedures for Performance of Contract ........................ 479 
11.1.15. Hetrogeneity of Collective Ijtihad ............................................ 479 

11.2. Recommendation .................................................................................. 480 
 
BIBLIOGRAPHY .................................................................................................... 482 



 

xxiii 

LIST OF TABLES 
 
 
 

Table 1: Type of Rights 122 

Table 2: Ancillaries of the Subject of Sale 182 

Table 3: Implication of Self-generated Additional Part 202 

Table 4: Views on Possession by the Seller 203 

Table 5: Price Change Implication on the Original Sale Price 220 

Table 6: Bearing Cost of LC 224 

Table 7: Scenarios of Usurped Cash Used as Price 227 

Table 8: Views on bayꜤ al-wafā 325 

Table 9: Contingent Sale vs. Contract with Promise 326 

Table 10: Operational Expenses in Murābaḥa 347 

Table 11: Murābaḥa Profit 349 

Table 12: Description of Salam asset 352 

Table 13: Differences between IstiṣnāꜤ and Salam 372 

Table 14: Financial Implication of Shari'a Heterogeneity 441 

Table 15: Legal Implication of Shari'a Heterogeneity 446 

Table 16: Risk Implication of Shari'a Heterogeneity 451 

 

  



 

xxiv 

LIST OF FIGURES 

Figure 1: Contracts Applied by IFI 7 

Figure 2: Research Design 55 

Figure 3: Purchase by Agent to Sell 92 

Figure 4: Sale by fuḍūlī (Mālikīs rulings) 95 

Figure 5: Sale of Filth 113 

Figure 6: Sale of Filth by Act 115 

Figure 7: Restitution in Vitiated Sale 143 

Figure 8: Indispensable Generated Addition 145 

Figure 9: Reduction due to Act of Buyer 147 

Figure 10: Sale of Orchard or Trees with Mixed Fruits 149 

Figure 11: Sale of Water 160 

Figure 12: Sale of Transformed Usurped Asset 165 

Figure 13: Sale of Mixed Assets 170 

Figure 14: Use of Price of On-Sale Transaction 173 

Figure 15: Risk before Formation of the Contract 186 

Figure 16: Risk after Execution of the Sale Contract 187 

Figure 17: Transfer of Risk in LC Terms 191 

Figure 18: Sale of Goods in Transit 193 

Figure 19: Possession in Vitiated Sale 215 

Figure 20: Istijrār Sale 223 

Figure 21: Using Usurped Money as Price 228 

Figure 22: Profit on Sale of Usurped Asset 232 

Figure 23: Condition Option based on Nature 245 


