THE CONSTITUTION, THE COURTS AND
PARLIAMENT: AN ANALYSIS OF THE JUDICIAL
POWER IN REVIEWING FUNCTIONS OF
PARLIAMENT IN MALDIVES

BY

AMINATH ASFA SHAFIE

A thesis submitted in fulfilment of the requirement for the
degree of Doctor of Philosophy in Law

Ahmad Ibrahim Kulliyyah of Laws
International Islamic University Malaysia

February 2021


http://www.google.com.my/url?url=http://www.iium.edu.my/educ&rct=j&frm=1&q=&esrc=s&sa=U&ei=KHqFVJaTIZKyuATNwoGoBw&ved=0CBMQFjAA&usg=AFQjCNH8CPBB4-yr6XSF1EeEZS5f3iT02w

ABSTRACT

In 2008, the Maldives adopted a new democratic Constitution which separated the three
branches of government; the legislative, the executive and the judiciary. The
Constitution of the Republic of Maldives vested these three branches of government
with specific powers and functions. Despite constitutions specifying the powers and
functions of each branch of government, there are allegations of attempts by branches
of government to reach beyond the boundaries of the constitution. This research
examines the increasing allegations that the Supreme Court of Maldives limiting the
powers of the parliament and performing functions of the parliament. This research
utilizes tools of qualitative methodology to further comprehend the constitutional
concepts relevant to this research. Through document analysis, this research reviews
relevant literature on the concepts of separation of powers, parliamentary sovereignty,
judicial review and how these concepts were adopted in the jurisdictions selected for
the purposes of this research. Secondly, this research examines the historical origin,
organizational structure, powers and functions as well as internal procedures established
for the functioning of both the parliament and judiciary of Maldives. After which, this
research conducts two case studies; a case study on the functioning of the parliament
and a case study on the decisions of the Supreme Court and the High Court of Maldives.
Furthermore, written interviews were conducted to gather the opinions of stakeholders
regarding the effect of the decisions of the apex courts on the effective functioning of
the parliament, and possible reformative actions. Based on the case studies and the
opinions of the participants of this research, this research finds that the Supreme Court
of Maldives have been citing ambiguous provisions of the Constitution to broaden its
constitutionally vested power to judicial review, undermining the supremacy of the
Constitution, limiting powers of parliament and performing the legislative and oversight
functions of the parliament. This research concludes by recommending the
establishment of mechanisms to enforce the constitutionally established scope of the
judicial review power of the courts. This research also recommends establishing
mechanisms that allows branches of government to freely perform their constitutionally
mandated functions without being subjected to undue influence and interference from
other branches of government.
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CHAPTER ONE
INTRODUCTION

1.1 BACKGROUND OF THE STUDY

Apart from preventing concentration of powers within one branch of government, the
purpose of separating branches of government is to allow the effective functioning of
the government while also ensuring that each branch of government would be held
accountable by the other branches of government. The Constitution of the Republic of
Maldives 2008 (hereinafter Constitution of Maldives) divided the powers and functions
of the government amongst the three branches of government; the executive, legislative
and judiciary. The Constitution specified the powers and functions of each branch of
government. The executive branch was vested with the power to determine the policies
of the government and the function of enforcing the legislations enacted by the
legislative branch. The legislative branch was constitutionally vested with the power to
legislate and the functions to oversee the actions of the government to ensure the
effective functioning of the government and hold the government accountable. The
judiciary was vested with the power to administer justice and the function to judicial
review legislations enacted by the parliament, executive orders, actions and decisions
of any person or body performing a public function. This thesis analyses the relationship
between the legislative and the judicial branches of government and how the judicial
branch utilises its constitutionally vested power to judicial review legislations, actions
and decisions of the executive and legislative branches of government and public
officials and the power to interpret provisions of the Constitution of Maldives and

legislations to encroach on the constitutionally vested powers of the legislative branch



and by doing so, simultaneously undermine the supremacy of the Constitution of
Maldives by performing constitutionally mandated legislative and oversight functions

of the parliament.

Every democratic system, regardless of its differences, exists with some form of
separation of powers. The form of separation of powers adopted by countries does not
necessarily have to be the same. It mainly depends on the people, history, culture, and
the politics of that jurisdiction. Regardless of the form, the doctrine of separation of
powers is adopted by democratic countries aspiring to govern effectively, with special
regards to preventing concentration of powers within one branch of government.
However, in nascent democracies there is the possibility of branches of government

infringing on the powers of the other branches of government.

Maldives is one such jurisdiction with a nascent democracy. Before gaining
independence in 1965, Maldives was a protectorate of the British since 1887. Despite
being a protectorate of the British, the British did not interfere with the internal politics
or affairs of Maldives; no representative or governor from the British was stationed in
the Maldives.! However, there was an agreement signed between the British and the
Maldivians. This agreement as it turns out, would become one of the first limitations on

the powers of the parliament to legislate.

! The Commonwealth, "Maldives: History", The Commonwealth, http://thecommonwealth.org/our-
member-countries/maldives/history (accessed 22 March, 2019).




1.1.1 Introduction to Maldivian Legal System

The Maldivian legal system is a mixture of Shari’ah and aspects of common law. In the
preamble of the first Constitution of Maldives enacted in 1932, it is written that the
provisions of the constitution regarding the foreign affairs of Maldives were drafted in
conformity with the agreement between the Maldives and the British, the tenets of Islam
and the culture of Maldives.? The powers of government were more concentrated within
the executive branch. Throughout the constitutional history of Maldives till 2008, the
parliament was under the control of the executive branch; members of the cabinet were
simultaneously members of the parliament® and the executive branch had the power to
appoint members to the parliament apart from the members elected to the parliament.*
Furthermore, the executive branch had the power to dissolve the parliament. The
Constitution of Maldives 1932 also imposed limitations on the power of the parliament
to legislate. Maldives was a protectorate of the British, and an Islamic country.
Therefore, the constitution did not allow the parliament to enact any legislation in
contradiction with the tenets of Islam and the agreement signed between the Maldives

and the British.®

Since the first Constitution of Maldives 1932, it is said there have been seven
Constitutions enacted in the Maldives. Throughout its long constitutional history,
Shari’ah had remained a consistent source of law. Even in the latest democratic

Constitution of Maldives enacted in 2008, Islam is specified as the religion of Maldives.

2 Constitution of Maldives 1932, Preamble.

% Ibid., Article 65., In Article 65 of the Constitution, it states that the Prime Minister will be selected by
the Sultan from amongst members of the People’s Majlis. And that the Prime Minister will select Cabinet
Ministers from amongst members of the People’s Majlis. Cabinet Ministers are members of the
parliament.

4 Ibid., Article 56., In Article 56 of the Constitution it states that the Law-making Body would consist of
8 members appointed by the Sultan, 4 members elected from the Capital Male’, and 17 members elected
from amongst members of the People’s Majlis.

% Ibid., Preamble.



Furthermore Article 10 of the Constitution of Maldives stipulates that Islam is the main
source of law in the Maldives and that legislations cannot be enacted in contradiction

with the tenets of Shari’ah.®

The Maldives is a multiparty republic country. Examples from both the
parliamentary system of United Kingdom and the presidential system of the United
States of America were taken in to consideration when drafting the Constitution of
Maldives. ” The branches of government are separated similar to that of the presidential
system of the United States of America. The Constitution vests all legislative powers
unto the parliament; the People’s Majlis.® And all the executive powers are vested unto
the President of the Maldives by the Constitution®. Similarly the Constitution vests all

judicial powers unto the courts of Maldives.

1.1.1.1 Islamic Influence in Maldivian Legal System

It is commonly believed that Maldives embraced Islam in 1153 AD. Since then, the
religion has become an imperative feature in the livelihoods of the people of Maldives.
Therefore, all Constitutions and legislations enacted in Maldives are in conformity with
the tenets of Shari’ah. The rights and freedoms provided in the Constitution of Maldives
2008 are provided to the extent that is not in contradiction with the tenets of Shari’ah.!!

All citizens of Maldives are required to be Muslims.'? This is also a requirement of all

& Constitution of the Republic of Maldives 2008, Atrticle 10.

" Mariyam Zulfa, “Session 1: Making a New Constitution- Maldives”, The Second Melbourne Forum on
Constitution Building in Asia and the Pacific, (October 2017),
https://law.unimelb.edu.au/ _data/assets/pdf file/0003/2536536/Maldives-Zulfa.pdf  (accessed 16
August, 2019).

8 Constitution of the Republic of Maldives 2008, Avrticle 5.

® Ibid., Article 6.

19 1bid., Article 7.

11 Ibid., Article 16 (a).

12 1pid., Article 9 (d).



https://law.unimelb.edu.au/__data/assets/pdf_file/0003/2536536/Maldives-Zulfa.pdf

who hold public offices in Maldives. In the qualifications prescribed in the Constitution
of Maldives 2008 for the President,'* members of the cabinet,** the members of

Parliament,® judges®® and the members of Independent Institutions.

As mentioned before, legislations are enacted in compliance with the tenets of
Shari’ah. Even though English Common Law is also a source of law in Maldives, these
influences are integrated into the legislations to the extent that is not in contradiction
with Shari’ah. For example, it is evident that the Contract Act of Maldives is drafted
with influences from the common law and the Shari’ah. Whereas the Family Act of

Maldives is in compliance with all relative Shari’ah norms.

Maldives has come a long way to become a democratic nation. It became a
reality in 2008, when the new democratic Constitution of Maldives was enacted. As
mentioned before, this new democratic constitution separated and established the three
branches of government; the executive, legislative and the judiciary. However, the
Constitution of Maldives did not entirely separate the three branches of government.
There were mechanisms put in place to ensure accountability, constitutionality and
harmonious functioning of the branches of government. For example, the parliament
had the power to question the decisions and actions of the government and the executive
branch had the power to veto legislation enacted by the parliament. Whereas the
judiciary had the power to judicial review not just legislations enacted by the parliament

but also decisions and actions of the executive branch as well.

13 |id., Article 109 (b).

14 1bid., Article 130 (a) (3).
15 |bid., Article 73 (a) (3).
16 1bid., Article 149 (b) (1).



Recently, allegations regarding the Supreme Court utilising judicial review to
limit powers of the parliament and perform functions of the parliament have been
increasing. It could be seen as a form of judicial activism. Judicial activism through
judicial review is not exclusive to new democracies. But judicial activism flourishes
when there are ambiguous provisions in the constitutions, discretionary powers and lack
of a mechanism to ensure that the judiciary does not overreach the boundaries of the
constitution. In the Constitution of Maldives, the supremacy of the constitution is
expressed in Article 268, in which it states that any legislation, decision or order in
contradiction with the Constitution is invalid.t” However, the Supreme Court is accused
of undermining the supremacy of the constitution by going beyond the boundaries of
the constitution. Furthermore, the judiciary is also accused of being a predictable

political player, preferred to the unpredictable legislative process of parliament.

Within the last ten years, as the apex court in the hierarchy of the Maldivian
judiciary, the Supreme Court of Maldives, is accused of performing constitutionally
mandated legislative functions of the parliament and limiting the powers of parliament
to perform its functions. While many of its decisions have been criticized locally and
internationally, these decisions of the Supreme Court had been enforced. With
allegations of the constitutionally vested powers of parliament being limited, it could
be assumed that the parliament would be unable to perform its constitutionally
mandated functions effectively. Furthermore, it could be assumed that the powers are
being concentrated in the judicial branch, with the end result being the judiciary

becoming the most powerful branch of government.

17 1bid., Article 268.



