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ABSTRACT

The Malaysian legal framework concerning carriage of goods by sea suffers from some
shortcomings. The Hague Rules adopted by Malaysia is known for its defects, as point
out by the UK Supreme Court in Volcafe v CSAV. There is no domestic legislation to
regulate transfer of contractual rights like the UK Carriage of Goods by Sea Act 1992.
The importation of English laws of different dates to different provinces in Malaysia,
by the outdated ss. 3(1) and 5 of the Civil Law Act 1956, produces an anomalous result.
The Sale of Goods Act 1957 does not permit transfer of property in part of bulk cargo.
This limits merchant’s ability to trade in bulk cargo carried ship’s delivery order, unlike
the position in the UK. Various problems caused by bills issued by non-vessel owning
common carriers (NVOCCSs), difficulty in identifying the carrier in the bill, etc have not
been legally addressed, not only in Malaysia but globally. None of the studies on
international conventions on this subject has attempted to formulate and draft a model
statutory framework that facilitates adopting a convention with necessary modifications
and making provision for a fully-fledged regulatory framework. This is what this thesis,
in essence, attempts. The thesis compares the Hague group of Rules, Hamburg Rules
and Rotterdam Rules to propose the convention that should be adopted for Malaysia. It
proposes the Hague-Visby Rules (as amended by the SDR Protocol) [the Rules] subject
to some essential modifications, eg. modifying Art. 111(3) the Rules to require the bill
to be given to the shipper rather than the consignor. The thesis formulates a consolidated
Carriage of Goods by Sea Act for Malaysia that will give effect to the Rules with
modifications, provide for transfer of contractual rights, facilitate passing of property
and risk in a part of bulk cargo, regulate NVOCC bills, and require prominent display
of the carrier’s identity in the bill for the carrier to enjoy the short-period time limit, etc.
The thesis suggests amendments to ss. 3(1) and 5 of the 1956 Act, if not repealed in
entirety, to render the current English laws uniformly applicable throughout Malaysia
in case of gaps in the Malaysian legislation subject to safeguards. It is argued that it is
a misnomer to call a bill of lading as a document of title, which is indeed a document
of constructive possession. It is also argued that bills issued by NVOCCs are not true
bills of lading and hence not transferable, as the NVOCC does not have the actual
possession to give constructive possession. The thesis discusses the controversies over
the status of ‘received for shipment’ bills of lading. It is argued that such bills, when
issued by a shipowner, are bills of lading because they embed the constructive
possession function, though it is a matter of contract between the parties whether they
allow such bills. The methodology adopted is largely doctrinal research. Interviews
were also conducted with local and Singapore experts and practitioners to get their
insight. In the last chapter, proposed drafts of the Rules with modifications, the said
consolidated statue, the amendments suggested for the ss. 3(1) and 5 of the 1956 Act
are included. The draft can generally serve as a model law on the subject.



Condl o5

SaY sl cilSy el Jam 14 wlad) Jay lad) (W1 gl LY gy
i (3 5ol AUl (3 Ul S8 gl LS o gm0 LiJle Biezel 5l
056 e Rl Buadl (8 ol J2 w25 are ¥ CSAV us Volcafe
s 15 A2 Clal st 1992 slad a2 (3 wiladd (o) a3
0556 0 5 5 (1) SS 3 il led M o e (3 aaliz lablas ) aalisl)
ol WLl m 096 rans Vs b pd B Logie 1956 sl gl 054l
Hlndl e W 8,08 e as Ll A5 WLl e e @ oSk iy 1957
JSLall ol Bt 3K (8 o) oS e i ohos b 25U ailadl s
le oMb Sl ) il b e gplall ol e aaldl adkd)
iy adlae o el () Ly gyl 3 BUI ad ageny (NVOCCs)
ailadld DLl e 6F Jgld 4y L Ml sl e Sy bidle (3 Lo e (305
slazel Jgm 358 mpid ] Abloy crenad g aosll s Jo adsull LYY
iy, bY1 ods Jold Lol L aaY) S ks jWol pdery 2apdUl Bl e 23LES
TIBY plass, dely fypala Aoy S el depast (i LY O)E Loppe 3
JsSFam Haal) Lgmnar) smd—slaY el i Ll Laslesl s 31 23La5Y)
I o o Bl Sl jam 3leln aa [aelsdl] (2ol o) g
M e Yoy el 1 alLeS s (e gl aslsal (3) WG L) s
iy Of wls o gl Ll =l b e wilad) i ioge Gl 2y Y R
ALl Sl 85 Loy ciollad) G5adl 85 e (any coMudall ao sl
B ags 20 ()L Clbzy NVOCC o1 by asldl gladl e o 3
o e g LY i 3 ] Ly cipeadll AL pliazadU B 8,500 3
Bk Y Clsdl) Jad JolSIL W] 413) 1956 ple 056 0 5 5 (1) SS 3
A @ ol sy A 3 UL s e (3 s IS8y el A6 AU



S ditas o)lasl il liw s Lol 0 &) JE . Obleal) dnsls I
cond NVOCCs e 55001 o1dll oF Lo JWE 36l 280 dizas w315)1 (3 525
5L NVOCC sl ¥ e ¢ Ll 8L6 52 g8 Wby Bhd> et Sl
Rl ol ally Wl Je B Al sl seldl AL md aded
LY o Ol 8 dind) Sl byday Lt clsdll oda Joe OF JUB il
BET15] Lad il Gy ade Wl BT e (o)) e Geldl LA diby s
LS. s blan)l Cod) S U] o Bleaal) dmgil) ilSy L plsdll ods ik O gany
8 e b Jpamd) Bysilanny () el sl o Ul oWl Sl 4
S gkl Jliadlly coMtadl me delpil] B il Slsged) 065 Y1 Ladl
oS LS 1956 056 0 5 9 (1) SS 3 Leezs &y Laelsill ampall oMy

Eaosll 1A Jom  3sd 096 Bl 535l 05ST Of



APPROVAL PAGE

The thesis of Arunachalam Kasi has been approved by the following:

Mohd Yazid Zul Kepli
Supervisor

Ida Madieha Abdul Ghani Azmi
Internal Examiner

Irwin UJ Ooi
External Examiner

Felix Chan
External Examiner

Abdul Ghafur Hamid
Chairman



DECLARATION

| hereby declare that this thesis is the result of my own investigations, except where
otherwise stated. I also declare that it has not been previously or concurrently submitted

as a whole for any other degrees at IIUM or other institutions.

Arunachalam Kasi

M 02/06/2021

Signature ................cooeeinnl. Dated .......ccovvviiiiiii

Vi



INTERNATIONAL ISLAMIC UNIVERSITY MALAYSIA

DECLARATION OF COPYRIGHT AND
AFFIRMATION OF FAIR USE OF UNPUBLISHED
RESEARCH

Copyright © 2020 by Arunachalam Kasi. All rights reserved.

FORMULATING A STATUTORY FRAMEWORK FOR CARRIAGE OF
GOODS BY SEA IN MALAYSIA

No part of this unpublished research may be reproduced, stored in a retrieval
system, or transmitted, in any form or by any means, electronic, mechanical,
photocopying, recording or otherwise without prior written permission of the
copyright holder except as provided below.

1. Any material contained in or derived from this unpublished research
may only be used by others in their writing with due acknowledgement.

2. UM or its library will have the right to make and transmit copies
(print or electronic) for institutional and academic purposes.

3. The IIUM library will have the right to make, store in a retrieval system

and supply copies of this unpublished research if requested by other
universities and research libraries.

Affirmed by Arunachalam Kasi.

M 02/06/2021

Signature Date

vii




This thesis is dedicated to my dear parents, Mr Kasi Arunachalam Chettiar and Mrs
Manomani Kupusamy, only by blessings, guidance and teaching of whom | am today

where | am.

viii



ACKNOWLEDGEMENTS

My heartfelt thanks are first and foremost due to my supervisor, Asst. Prof. Dr. Mohd.
Yazid Bin Zul Kepli. His fine guidance nearly covered all areas of the mammoth task
of writing a Ph.D thesis. That included his directions to me as to the books and scholarly
texts that I should not miss out, the techniques of writing and typesetting a thesis, etc.
He has meticulously gone through the chapters of this thesis in draft and made
invaluable comments over the clock that made this work come to the mark that it is at.
The depth of his knowledge in maritime law, within his fingertips, is not something that
can be expressed in words. My acknowledgement to the supervisor will not be complete
if 1 did not mention his generous generosity in sharing the wisdom to his privileged
students like me and the courage that he gave me at all the times.

My heartfelt thanks to the chairman, Prof. Dr. Abdul Ghafur Hamid. My
interaction with him was limited, but throughout the process of writing the thesis, his
few expert words filled with wisdom and experience said during the proposal defence
stood as my guidance. During the proposal defence, he proposed a change of the title of
the thesis to what it is now. As | started writing the thesis, | realised the significance of
the change that enabled me to make an original contribution to the existing knowledge,
namely formulating a legal framework for cargo claims in Malaysia. In that course, |
learned that what the chairman had in mind was not just Malaysia but many countries
with a similar legal framework and the need to address the shortcoming of the
international conventions. All the credits of the contribution that | have made by this
thesis go to the chairman.

My thanks are due to the Deputy Dean (Postgraduate Affairs), Assoc. Prof. To'
Puan Dr. Nor Asiah Mohamad and the member of the supervisory committee, Asst.
Prof. Dr. Wan Mohd Zulhafiz Wan Zahari. My interaction with him was very limited.
But their few brilliant words said during the proposal defence came with me throughout
the process of my writing the thesis and successfully completing the task.

My deepest gratitude is due to the supporting staff at the postgraduate office of
AIKOL, in particular Pn. Nor Hayati Abd. Latif and Pn. Hamizah Zainuddin, who have
supported me at all the times in facilitating the smooth completion of the various phases
of the research and the submission of the thesis.

I am truly privileged to be a student at the International Islamic University
Malaysia with the team of the supervisor, the chairman, the supervisory committee
member and my most sincere thanks to the University for giving me this opportunity.

Special thanks to all those who kindly and promptly participated in my survey
for the purpose of this thesis, despite their very busy schedule.

My acknowledgements will not be complete without mentioning the name of
my pupil in chambers, Ahmad Solehuddin bin Naseri, who helped me in compiling the
List of Cases and brilliantly assisted me in the analysis of the various cases decided by
the Malaysian courts and collecting the statistical data from those cases including the
court’s approach. He gained substantial knowledge of the maritime law in that course.



TABLE OF CONTENTS

N o111 = Tod RSP RTRRPORTRRS I
Canall BaBIA bbbttt b et enerererens iii
APPIOVAI PAGE.....c.eiiiitiiiieiieee bbbttt ii
DT FoT 2 [0 SRR PR USRSV Vi
COPYIIGNT L.t vii
(DT [Tor: {01 o TSSO PR viii
ACKNOWIEAGEMENTS ...t IX
Table OF CONENTS .....ciuiiieie e bbb X
IS 0 O OSSPSR XVi
LSt OF SEAIULES ..ot et XXXVii
LIS OF TTRALIES ....veeveeeeeie ettt ettt et enbe e e nneenns XXXVill
List Of Standard FOIMS........cccoiiiiiiiiice e XXXiX
LSt OF ADIEVALIONS ......ovieiiciie ettt este e nreenes Xl
CHAPTER ONE: RESEARCH PROPOSAL ......ccoviitiicieeeseie e, 1
1.1 INEFOAUCTION ... 1
1.1.1  Conceptual Background..........ccccceoerirenininieiieiese e 1

1.1.2  Obijective of the RESEArCh .........cccevveiieiiccceece e 4

1.2 Statement of the Problem ... 5
121 THhEPIODIEM ..o e 5

1.2.2  ReSearch QUESLIONS..........ceiveieiienieeie e sieeeesiee e e e 13

1.3 HYPOINESIS. ...t 13

14 Research Methodology .........cccoeiiriiiieiinieee e 14

1.5 Scope and Limitations of Study ...........cccevvviiiiiieiicce e, 16

1.6 LItErature REVIBW......cuviiiiieeie ettt 17
CHAPTER TWO: INTRODUCTION ......coiiiiivect e 25
2.1 INEFOAUCTION ... 25

2.2 Historical Background of Bills of Lading.........ccccoeviiiniinniiieiceen, 26
2.2.1  Terms of Carriage Contract ...........ccceeveiieiieeieiie e 26

2.2.2  Transferability of Bills of Lading .........ccccooviiiininniiiiiiiccen, 29

2.2.2.1  Transplantation of English Laws in Malaysia........................ 30

2.2.2.2  Lack of facilitation for e-bill ...........cccoe e, 30

2.3 Legal FrameWO K .........cooveiiiiie et 31
2.3.1 Hague/Hague-Vishy RUIES, BIC.........coouriiiiiiiiiieic e 31

2.3.1.1  Position in Malaysia..........ccccoveiieiiieiie e 35

2.3.2  Transfer of Contractual Rights under Bills of Lading ..................... 39

2.3.2.1  PoSItion in Malaysia..........cccceveiieiiieiie e 40

2.3.3  Bailment and TOrt ........cccoovieieeiesie e 42

2.3.3.1  Position in Malaysia..........cccccvveiieiiieiie e 43

2.3.4  Contract Law and Third-Party RightS.........ccccoooiiiiiiiiiiiiien, 43

2.3.5  Sale OF GOOUS ACL....ccuiiiiiiiiiieie e 45

2.3.6  LaW OFf EVIAENCE .....oovieiecieece et 46

2.4 Shipping Documents and International Trade: A Glimpse..................... 46

2.5 =T Io) - Vo [ T SR 47



2.5.1  History of Bill of Lading.......ccccoviiiiiiiiiiiieiesie e 49

2.5.2  Characteristics and Functions of Bill of Lading ...........c.ccccceevevennen. 56
2.5.2.1  TRECEIPL vttt 56
2.5.2.1.1 Receipt function in case of Containerised Cargo ......... 58

2.5.2.2  ‘Undertaking to Deliver’ - ‘Possession’ - ‘Transferability’... 60
2.5.2.2.1 ‘Constructive Possession’ function.............ccccceeeevnneen. 60

2.5.2.2.2 “Transferability’ function...........cccooeviviiiiiiniiiiniennen, 64

2.5.2.3  Evidence of Contract of Carriage and its Transferability ...... 65

2.5.3  Bill of Lading issued by NVOCCS ........ccceoeiiieieneniiinieeeeeees 66
2.5.3.1 Combined Transport Bill of Lading and NVOCC hills......... 71

2.5.4  Through Bill Of LAdiNg ....ccoeoviiiiiiiiiiiiiieece e 74
2.5.4.1 Pure and False Through BillS..........cccoceevveiiiiiiieiiee e, 75

2.5.4.2  Collective Through Bill..........cccoooiiiiiiiiiiee 79

2.5.4.3  CoONVENLION GAP ...ocvveivreiiciieseeie et 80

2.5.4.4  Meaning of ‘Transshipment’..........c.ccoconveiiiniiiiciieniinene, 81

2.5.5 Document of Title v. Document of POSSESSION..........cccovvvrierierinnnn, 81
2.5.6  Transferability of Bills of Lading ..........ccccooeieiiiiniiiiiiiiceen, 86
2.5.6.1  Transfer of Rights (S. 2(1))..ccoveviiiiiieiccicseee e, 87

25.6.2  “Spent’ Bills and Transfer of Rights (s. 2(2)) ..cceveverrvrrnnnnn. 91

2.5.6.3  Transfer of Liability (S. 3(1)) ccoovoveiieeiieieee e, 96

2.5.6.4  Transferability: Analysis and Explanation............c.cccceevenne. 97

2.5.6.5 Return of Bill by INdOrsSee........c.ccovevveveiiiiieecc e, 98

2.5.6.6  Extinction of Rights upon Transfer (S. 2(5)) .....ccccvvvrivrieernenn 99

2.5.6.7  Extinction of Liability of Intermediate Holders................... 100

2.5.6.8 Bills of Lading issued pursuant to Charterparty .................. 101

2.6 SeaWaybill ... 102
2.7 Ship’s DelIVEry Order ........cccviiiiiiiiiieiiiie e 103
2.8 Shipment Terms in International Trade Contracts...........c.ccccceevvennne. 103
2.8.1  Classical Shipment Terms: fob, c&f, and Cif............ccccovvverienne 105
2.8.2  Sub-variants of Tob Term ........cccccvoiiiiiiiie e, 106
2.8.3 Incoterms: FOB, CFR, CIF, E Terms, D Terms .....ccocccvveeerirennnee. 107

2.9 PasSING OF RISK.......cciiiiiiiiiiiic et 107
2.10  PasSING OF PrOPEITY ......ccoiieiiiiierie et 109
2.11 Letter Of Credit. ... e 110
2.12  CONCIUSION .ottt 111
CHAPTER THREE: CARGO CLAIMS: PARTIES, BASES, ESTOPPELS ... 114
3.1 L 00 1] od 1 o] o ST 114
3.2 Statistics of Cargo Claims in Malaysia..........c.cccooveeiiieiieiiieiie e, 117
3.3 Parties and Legal Bases of Cargo Claims..........cccceeeveiiiiniennnieiennn, 120
3.3.1  Parties and Legal Bases of Cargo Claims: a Glimpse.................... 120
3.3.2  ACHON IN CONIACE. ......eivieiieie e 121
3.3.2.1  Contractual Link.........cccooeiimiiniiiiiieeeeeeseec e 121

3.3.3  Shipowner’s, Charter’s or Freight Forwarder's Bill....................... 122
3.3.4  Action in BallMeNt........cccooiiiiiiiiiiieeeee e 124
3.3.5  Tort-Action: NegligenCe ........cccovriiiiiniiieiese e, 125
3.3.5.1 Negligence Action in General ............ccccoevveiiiiiiciie e, 126

3.3.5.2  Negligence Action subject to Contractual Limitations........ 126

3.3.6  Tort/Contract-Action: Conversion and Non-Delivery ................... 126

Xi



3.3.6. 1  INtrOAUCTION .o 126

3.3.6.2  Assessment of Damages for Misdelivery/Non-Delivery ..... 128
3.3.6.3  Excluding Liability for Misdelivery/Non-Delivery ............. 128
3.3.6.4  SPeNt BillS......ccooiiiiiee e 132
3.3.7  Exclusions/Limitations in favour of Non-Contractual Parties....... 134
3.3.7.1  Contracts (Rights of Third Parties) Act 1999 ...................... 134
3.3.7.2  Himalaya ClauSe ..........cooeiiiiiiiiiieicicee e 135
3.3.7.2.1 Himalaya Clause Recognised ............ccccovevvrvverreruenne. 136
3.3.8  Circular Indemnity ClauSE ........cocveiiiieiiie e 138
3.3.9  Suit for Benefit of ANOher ..., 139
3.4 Presumptions and Estoppels in Proof of Damages ...........cc.ccocvevenennen. 140
3.4.1  Presumptions and Estoppels: @a GIImpSe...........ccceevevveveieevveniene 140
3.4.1.1 Claused and Clean Bill..........cccccooviiiniiiiiieceee e 141
3.4.1.2 Three Levels of Evidentiary Value of Representations ....... 142
3.4.1.3 Damage during Carriage and Role of Presumptions............ 142
3.4.1.3.1 Why Time of Damage is Crucial? ............ccccceevennne. 142
3.4.1.3.2 Role of Presumptions in Proof of Damages ............... 143
3.4.1.3.3 Period of Carriage under Hague or Hague-Visby Rules

143
3.4.1.3.4 Application of Rules to Misdelivery post-discharge .. 144
3.4.2  Sources of Presumptions and EStoppels..........ccoceviriiiiiiiieiennn, 148
3421 Estoppels at Common Law...........cccoevveveeieivievieesnee 151
3.4.2.2 Prima Facie Evidence under Hague Rules.................. 153
3.4.2.3 Conclusive Evidence under Hague-Visby Regime..... 154
34.2.4 Non-Availability of Art. 111(4) to Charterer ............... 154
3.4.2.5 Sec. 4 COGSA 1992 extension.........ccocveveeeeeeeeenenn, 155
3.4.3  CoMMON ClAUSING ....coveiiieieie et 156
3.4.3.1 ‘Quantity or Weight Not Known’ Clausing.............c.ceevene. 156
3.4.3.2 ‘Contents Not Known’ ClausSing..........ccecvrveerinirerivennennennns 158
3.4.3.3  ‘Said to Contain’ Clausing ........ccccovevveiieniriiiiieninie e 159
3.4.3.4  ‘Condition Not Known’ Clausing ...........cccoevervrirerivernennennn 161
3435 ‘Retla’ Clausing .......cccoovveriiiiiieiiiiiee e 162
3.4.4  ‘Apparent Good Order and Condition’ Statement.............ccccueeee. 162
344.1 Condition different from Quality ............c.ccoeeeveiienenn, 163
3.44.2 Specific Clausing to limit ‘Apparent Good Order’..... 164
3.4.5  Shipper’s INdemnNity........ccceviiiiiiiiinieii e 165
3.4.6  Other Actions for Misstatements in Bill of Lading..........c............. 166
3.5 (00 004 113 [0 o S S 166
CHAPTER FOUR: OBLIGATIONS OF CARRIER........cccoooiiiiieiececeeeens 172
4.1 INEFOTUCTION ...t 172
4.2 Implied Terms, Exclusion and Incorporation Clauses............c.ccccueueee. 177
4.2.1  Implied Terms, Exclusion and Incorporation Clauses: a Glimpse 177
4.2.2  Common Law Implied TEermS.......ccccocvvviiiiiiineic e 177
4.2.2.1 Relationship between Common Law and Rules .................. 178
4.2.2.2 Relationship between Seaworthiness and Cargoworthiness 179
4.2.2.3  SEAWOININESS.....ceiiiiiieiieiieeie e 180
4.2.2.3.1  ADbsoluteness of DULY.........cccooereneicneneniseseeeens 180
4.2.2.3.2 Time at which Duty attaches: Doctrine of Stages....... 182

Xii



A TG T O 11 Y- 1 { [0 I 183

4.2.2.4  CargoOWOININESS......ccccveiierireiesieesie e s se e 186
42241 SCOPE....oiiiiiiiiiiteeit ettt 187
4.2.2.4.2 Time at which Duty attaches: Doctrine of Stages....... 188
4.2.2.4.3 Absoluteness Of DULY........cccovverieerieiiie e, 190
4.2.2.4.4  Applicability of Seaworthiness principles.................. 191

4.2.25  DEVIALION ....ovieiiiiiieciece e s 191
42251 Origin and SCOPE ......ceeverrverreiieieeriesieseesie e see e, 191
4.2.25.2  JUSHTICALION .....eoiviiiiiiiiie e 194
4.2.2.5.3 Consequences of Deviation ...........cccccccevvvevviieieennnnn, 197

4.2.2.6  Quasi-Deviation (Carriage on Deck) ........ccccevvvervrinineniene 207

4.2.2.7 Obligation to Take Reasonable Care of Cargo .................... 208

4.2.3  EXCIUSION CIAUSES .....cvveivieiieiesiiesie et sie et 209

4.2.3.1  ‘Perils of the Sea’ eXception .........ccccevrviriieriiniienii e, 211

4.2.3.2  Excluding Liability for ‘Negligence’ ..........cccccervrivvrnennennn 212

4.2.4  IncOrporation CIAUSES ..........ccceciveieeiieieeie et 213
4241 Demurrage and Deadfreight Clauses ...........cccoovrvviiivininenn, 214

4.3 Hague and Hague-Visby Rules — Application............cccccoevveveeieiiennnn, 219
4.3.1  Application of Rules: a GlImPSe........cccouviviiiiiencieseeeeeeiees 219
4.3.2  Statutory Application of the RUleS...........ccccceeveiiiiiiiiiieeecee, 222

4.3.2.1 Circumventing Rules by Choice of Law & Jurisdiction...... 223
4.3.2.1.1 Hague Rules RegiMe .......ccccccevvevieieiie e, 223
4.3.2.1.2 Hague-Visby Rules Regime ..........cccocviviniininicnenn 224

4.3.3  Art. IVbis of Hague-Visby RUIES...........ccceveiieiiiiic e, 228

4.4 Hague and Hague-Visby Rules - Carriers’ Obligations and Defences . 228
441  Carriers’ Obligations and Defences under Rules: a Glimpse ........ 228
4.4.2  Articles (1) and IV (1) ..o 229
4.4.2.1 Art. IV(2) Defences not Apply to Art. I11(1) Obligations.... 234

4.4.3  ATCIES TTI(2) .o 236
4.4.4  Art. IV(2) DEfENCES......ccveivieieciece e, 236

4.4.4.1  Initial ODSEIVALION........cccveiieieceere e 239
44411 ‘Neither the Carrier nor the Ship’..........ccoeiiiiiiennnn, 239
44412 ‘Loss or Damage’ .......cccoveviriiiieiise e 240
4.4.4.1.3 Exception to Art. I11(2) Obligation only..................... 240
4.4.4.1.4 Real Exceptionsonlyin (a) and (b) .......ccceevereinnnnnnn, 241
44415 Interpretation of the Rules ..., 242

4442  Art. IV(2)(2) and (D) ...cccooereiinieieieiee e 244
44421 Art. IV(2)(a): Fault in Navigation and Management.. 244
44422 Art. IV(2)(b): Fire without Actual Fault or Privity..... 251

4.5 Hague And Hague-Visby Rules - Carriers’ Liability & Time Limit.... 257
45.1  Carriers’ Liability and Time Limitations under Rules: a Glimpse 257

45.2  Art. 111(6) And I11(6)bis: Time Limitation..........c.ccocevvvrvnivnienninnnn, 260
4521 AL HT(B) oo 260
45.2.1.1 The One-Year Time Limitation..............cceevvvvervennnn. 260

4522 At HI(B)DIS ..o 280
45.3  Art. IV(5): Liability-Limitation ..........ccccooviviininiiiiiiiseeien,s 281
4531 HagUe RUIES .......oooveeiice e 281
45.3.1.1 First Paragraph of Art. IV(5) ...cocooeiiiiiiiiiiee 282
45.3.1.2 Second Paragraph of Art. IV(5) ...cccoevveiiviiiiiieee, 288

Xiii



45.3.1.3 Third Paragraph of Art. IV(5).....ccceovvviiiiiiieiien, 289

4.5.3.1.4  Fourth Paragraph of Art. IV(5) ....c.ccceviviievieiciienen, 289
45.3.2 Hague-Visbhy RUIES ..o 290
45.3.2.1 General Observation on Art. IV(5) .....ccccevevvevieieennenn, 291
45322 Art. IV(5)(a)&IV(5)(d): Package & Gross Weight Limit

292
45.3.2.3 Art. IV(5)(b): Mechanism for Assessing Value ......... 293
45.3.2.4 Art. IV(5)(c): Containerised Cargo.........ccccoeevverveennenn. 293
45325 Art. IV(5)(e): Loss of Liability-Limitation................. 295
45.3.2.6 Art. IV(5)(F) - (N) ceoiriiiieeee 296
4.5.4  Loss of Protection in Case of Deviation ...........ccccoocevvevviieesiennnnn, 296
4.6 Shippers’ Obligation for Dangerous Goods..........cccocvvvvviriiieesiineennn. 296
4.7 (OF0] 004 (113 [0 o ST 296
CHAPTER FIVE: RECOMMENDATIONS ..ottt 306
51 INTRODUCTION ..ottt 306
5.2 PRELIMINARIES ..ottt 310
521  ODlIQAtioNS.......ccieiiecc et 310
5.2.1.1 Hague, Hamburg or Rotterdam Rules? ...........c.ccoovvvvvieenn, 310
5.2.1.2  Which of the Hague group of Rules?..........c.ccceevvvvevnenenne. 314
5.2.1.3 Going a step ahead of the UK in Hague-Visby Rules.......... 320
5.2.2  Transferability ........cccccoivoiiiiiii 322
5.2.3  Proposed consolidated Statute ...........cccuevveeeieerieniesiese e 323
5.2.3.1  ‘Obligations’ and ‘transferability’ parts..........cccccovvrviinenne 323
5.2.3.2  Addition of UK SOGA 1979 ss. 20A and 20B..................... 323
5.2.4  Proposed reform to ss. 3(1) and 5 of Civil Law Act 1956............. 325
5.2.5 Carriage of Goods by Sea (Amendment) Bill 2019....................... 325
5.2.6  International Maritime Society of Maritime Law (IMSML) ......... 326
5.2.7  SUIVEY ..o 328
5.3 Hague-Visby Rules: Analysis for Adoption with Amendment ............ 329
5.3.1 Extension of Rules to seaway bills and ship’s delivery orders...... 329
5.3.2  Extension of Rules to live animals and deck cargoes.................... 330
5.3.3  Containers supplied DY Carriers.........ccocuveienenieiesc i, 332
5.3.4  Explanations needed in Art. 1l .......cccooveviiieii i 333
5.3.4.1 Beyond loading-to-discharge obligations of carrier............. 333
5.3.4.2  ‘Shipper’ missing in Art. Il .......cccccooviiiiiiiiiiicece 333
5.3.4.3  Application of common law prinCiples.........ccccccevervenenne. 333
5.3.4.4  Survey Results of changes to be made to Art. Il.................. 334
5.3.5  ‘Carrier’ or ‘shipowner’ in Art. III(1), II1(2), IV(2)(b) & 1VV(2)(q)334
5.3.6  Burden of proof in Art. H(2)......ccooviiiiiiieiees e, 335
5.3.7  Bill to be issued to ‘shipper’ or ‘consignor’ upon demand............ 336
5.3.7.1 Bill to be issued to shipper or consignor? ..........c.cceceevvervenen. 336
5.3.7.2  Should carrier be obliged to issue bill only upon demand? . 338
5.3.8  Matters to be enumerated in bill of lading ...........ccoccooiniiiiiennnn, 339
5.3.8.1  Clausing contrary to duty to state apparent order ................ 339
5.3.8.2  Enumerating additional terms of carriage contract.............. 340
5.3.8.3  Identity of carrier and jurisdiction to be displayed in bill.... 340
539 Theone-year time liMit..........cccoooiiiiiiinii e, 343
5.3.10 Time limit for indemnity aCtion...........cccccevvvevievie i 344

Xiv



5.3.11 Changes in condition of goods after receipt before shipment........ 345

5.3.12  Art. IV(2) EXCEPLIONS ..c.vveveerieiieeiie e esie et sae e 346
5.3.12.1  ArL IV(2)() cvvvveeveereeieieriesiese e 346

5.3.12.2  Art. IV(2)(D) cooieeiiiieieeeese e 347

5.3.12.3 AL IV(2)(Q) cveeveeveereeieieiesiese e e seeeeee e 349

5.3.12.4  Art. IV(2)(C)-(Q) «+veveereererreereenierieniesieeeniesiesie e seseseeeeeas 349

ST 00 T B TV T 11 o o TSRS 350

5.3.14 Art. IV(5)(h): Escape from liability if shipper misstated value ..... 352

5.3.15 AL IVDIS oo 352
5.3.15.1 Art. IVbis(1): Should bailment be included?....................... 352

5.3.15.2 Art. IVbis(2)-(4): Extension to independent contractors ..... 353

5.3.16 ALV o s 354

5.3.17  AIL Voo 354

5.3.18 Art. VII, delivery-obligation and delay-liability..............c..ccoc....... 355
5.3.18.1 AN Voot 355

5.3.18.2 Delivery-obligation ...........ccccceevviieiieiiece s 356

5.3.18.3  DEIAY ..o 359

5.3.19  Art. X and JUuriSAICHION ........cceieeiiiieieece e 361

5.4 Statutory Provisions: Analysis for AdOption ..........ccccceveriiiiiiiienennn, 362
5.4.1 Application of Rules and laws as between consignor and carrier . 363

5.4.2  Prohibition against issue of bill of lading by non-shipowner ........ 364

5.4.3  Prohibition against incorporation of terms from charterparty ....... 368

5.4.4  Apportionment of Hability ..........ccocooiiiiiii e, 370

5.4.5 Rights of holder of bill of lading to switch or for ship’s DO......... 371

5.4.6  Transferability of contractual rights under bills...............ccccenenen. 371

5.4.7  Passing of property in split bulk cargo...........cccccoeveiiveiiiicieeiee 372

55 Draft of Schedule of Hague-Visby Rules amended for Malaysia......... 373

5.6 Draft of Malaysian Consolidated COGSA .........cccooeiiiieiieieece e 382

5.7 Civil Law Act 1956 - ss 3(1) & 5 - Analysis & Suggestion to Abolish 391
5.7.1  SeC. 3(1) Problem.........coooiieiiiceeece e 391

5.7.2  SEC. S PIrODIEM ..o e 394

5.7.3  Suggestion: Abolish ss 3(1) & 5, Introduce Domestic Scheme..... 394

5.8 (@0 0 0] 113 [0 o U 396
5.8.1  TOthiS Chaper......cccvciiiieii et 396

5.8.2  TOthe theSIS ..o 401
BIBLIOGRAPHY ...ttt sttt 403
APPENDIX A: SUIVEY TranSCIIPLS ....ccvveiiieiie ittt sre e et srae e 409
APPENDIX B: Statistical Analysis of Cargo Claims before Malaysian Courts ....... 413
GLOSSARY ottt re et 417

XV



LIST OF CASES

Adamastos Shipping Co Ltd v. Anglo-Saxon Petroleum Co Ltd [1959] AC 133, [1958]
1 All ER 725, [1958] 2 WLR 688, [1958] 1 Lloyd's Rep 73 (UK HL)

Aegean Sea Traders Corpn v. Repsol Petroleo SA (The Aegean Sea) [1998] 2 Lloyd's
Rep 39, [1998] All ER (D) 135 (EW HC)

Agrosin Pte Ltd v. Highway Shipping Co Ltd (The Mata K) [1998] 2 Lloyd’s Rep 614
(EW HC)

Aktieselskabet de Danske Sukkerfabrikker v. Bajamar Compania Naviera SA (The
Torenia) [1983] 2 Lloyd’s Rep 210 (EW HC)

Albacora SRL v. Westcott & Laurance Line Ltd (The Maltasian) [1966] 2 Lloyd’s Rep
53 (UK HL)

Alder v. Dickson [1955] 1 QB 158, [1954] 3 All ER 397 (EW CA)

Alfred C Toepfer Schiffahrtsgesellschaft Gmbh v. Tossa Marine Co Ltd; Tossa Marine
Co Ltd v. Alfred C Toepfer Schiffahrtsgesellschaft Gmbh (The Derby) [1985] 2 Lloyd’s
Rep 325 (EW CA)

Antariksa Logistics Pte Ltd and others v. McTrans Cargo (S) Pte Ltd [2012] SGHC
154, [2012] 4 SLR 250 (SG HC)

APL Co Pte Ltd v. Voss Peer [2002] 4 SLR 481 (SG CA) (also reported as Voss v. APL
Co Pte Ltd [2003] 3 LRC 632, [2002] 2 Lloyd's Rep 707)

APV Hill & Mills (M) Sdn Bhd v. AQ-Pacific Wide Sdn Bhd & another [2006] 3 MLJ
235 (MY CA)

Ardennes, SS (Cargo Owners) v. SS Ardennes (Owners) [1951] 1 KB 55, [1950] 2 All
ER 517 (EW HC)

Armar Shipping Co Ltd v. Caisse Algérienne d'Assurance et de Réassurance (The
Armar) [1981] 1 All ER 498, [1981] 1 WLR 207, [1980] 2 Lloyd's Rep 450 (EW CA)

Armour & Co v. Leopold Walford (London) Ltd [ 1921] 3 KB 473 (EW HC)

Arthur Guinness, Son & Co (Dublin) Ltd v. The Freshfield (Owners) (The Lady
Gwendolen) [1965] P 294, [1965] 2 All ER 283, [1965] 3 WLR 91, [1965] 1 Lloyd's
Rep 335 (EW CA)

Associated Provincial Picture Houses Ltd v Wednesbury Corporation [1948] 1 KB 223.

Atlantic Oil Carriers Ltd v. British Petroleum Co Ltd (The Atlantic Duchess) [1957] 2
Lloyd's Rep 55, [1957] 7 WLUK 46, [1957] CLY 3303 (EW HC)

Attorney General of Ceylon v. Scindia Steam Navigation Co Ltd [1962] AC 60, [1961]
3 All ER 684, [1961] 3 WLR 936, [1961] 2 Lloyd's Rep 173 (PC on appeal from Ceylon)

BSkyB Ltd v. HP Enterprise Services UK Ltd [2010] EWHC 86 (TCC), 129 ConLR 147,
[2010] IP & T 597, [2010] IP & T 811, [2010] All ER (D) 192 (Jan) (UK HC)

Balian & Sons v. Joly, Victoria & Co (1890) 6 TLR 345

XVi



Bandung Shipping Pte Ltd v. Keppel Tatlee Bank Ltd [2003] 1 SLR 295 (SG CA)
Bangkok Bank Limited v. Wiel Brothers Cotton Inc [1977] 2 MLJ 134 (MY FC)
Barber v. Meyerstein (1870) LR 4 HL 317, [1861-73] All ER Rep Ext 1810 (UK HL)

Baumwoll Manufactur von Carl Scheibler v. Furness [1893] AC 868, [1891-4] All ER
Rep Ext 1710 (UK HL)

Beam Technology (MFG) Pte Ltd v. Standard Chartered Bank [2003] 1 SLR 597 (SG
CA)

Beam Technology (MFG) Pte Ltd v. Standard Chartered Bank [2003] 1 SLR 597 (SG
CA)

Bhojwani & Anor v. Chung Khiaw Bank Ltd [1990] 1 SLR 128 (SG CA)

Bolam v. Friern Hospital Management Committee [1957] 2 All ER 118, [1957] 1 WLR
582 (EW HC)

Bolitho v. City and Hackney Health Authority [1998] AC 232, [1997] 4 All ER 771,
[1997] 3 WLR 1151, [1998] 3 LRC 355 (UK HL)

Bolivinter Oil v. Manhattan Bank [1984] 1 All ER 351, [1984] 1 WLR 392, [1984] 1
Lloyd’s Rep 251 (EW CA)

Borealis AB (formerly Borealis Petrokemi AB and Statoil Petrokemi AB) v. Stargas Ltd
(The Berge Sisar) [2001] UKHL 17, [2002] 2 AC 205, [2001] 2 WLR 1118, [2001] 2
All ER 193, [2001] 1 All ER (Comm) 673, [2001] 1 Lloyd's Rep 663, [2001] 3 WLUK
638, [2001] CLC 1084, (2001) 98(20) LSG 43, (2001) 145 SJLB 93 (UK HL)

Borneo Co (M) Sdn Bhd v. Penang Port Commission [1975] 2 MLJ 204 (MY FC)

Brandt v. Liverpool, Brazil and River Plate Steam Navigation Co Ltd [1924] 1 KB 575,
[1923] All ER Rep 656 (EW CA)

Brass v. Maitland (1856) 26 LJ QB 49, (1856) 119 ER 940 (EW HC)

Brefka & Hehnke GmbH & Co KG v. Navire Shipping Co Ltd (The Saga Explorer)
[2012] EWHC 3124 (Comm), [2013] 1 Lloyd's Rep 401, [2012] All ER (D) 81 (Nov)
(EW HC)

Brierly v. Kendall (1852) 17 QB 937, 21 LJQB 161, 16 Jur 449, 117 ER 1540, 18 LTOS
254 (EW HC)

Bristol and West of England Bank v. Midland Railway Company [1891] 2 QB 653, 61
LJQB 115, 7 Asp MLC 69, 40 WR 148, 65 LT 234, 7 TLR 627 (EW CA)

Brown & Co Ltd v. Harrison, Hourani v. Harrison (1927) 96 LJKB 1025, [1927] All
ER Rep 195, 137 LT 549, 17 Asp MLC 294, 32 Com Cas 305 (EW CA)

Brown Boveri (Australia) Pty Limited v. Baltic Shipping Company (The Nadezhda
Krupskaya) [1989] 1 Lloyd's Rep 518 (NSW CA)

Brown Jenkinson & Co Ltd v. Percy-Dalton (London) Ltd [1957] 2 QB 621, [1957] 2
All ER 844, [1957] 3 WLR 403, [1957] 2 Lloyd's Rep 1 (EW CA)

Browner International Ltd v. Monarch Shipping Co Ltd (The European Enterprise)
[1989] 2 Lloyd’s Rep 185 (EW HC)

Bunge SA v. Adm Do Brasil Ltd (The Darya Radhe) [2009] EWHC 845 (Comm), [2010]

XVii



1 All ER (Comm) 784, [2009] 2 Lloyd's Rep 175, [2009] All ER (D) 174 (Apr) (EW
HC)

C Groom Ltd v. Barbar [1915] 1 KB 316, [1914-15] All ER Rep 194 (EWHC)
Calcutta Steamship Co Ltd v. Andrew Weir & Co [1910] 1 KB 759 (EW HC)

Caltex Refining Co Pty Ltd v. BHP Transport Ltd (The Iron Gippsland) [1994]1 Lloyd’s
Rep 335 (NSW SC)

Canadian and Dominion Sugar Co Ltd v. Canadian National (West Indies) Steamship
Ltd [1947] AC 46, [1947] LJR 385 (PC on appeal from Canada)

Caparo Industries plc v. Dickman [1990] 2 AC 605, [1990] 1 All ER 568, [1990] 2
WLR 358, [1990] BCLC 273 (UK HL)

Captain v. Far Eastern Shipping Co [1979] 1 Lloyd’s Rep 595 (Canada SC)

Caresse Navigation Ltd v. Zurich Assurances MAROC (The Channel Ranger) [2014]
EWCA Civ 1366, [2015] QB 366, [2015] 2 WLR 43, [2015] 1 Lloyd's Rep 256, [2014]
All ER (D) 248 (Oct) (EW CA)

Carlill v. Carbolic Smoke Ball Company [1892] EWCA Civ 1, [1893] 1 QB 256, [1891-
94] All ER Rep 127 (EW CA)

Cascade Shipping Inc v. Eka Jaya Agencies (Pte) Ltd [1993] 1 SLR 980 (SG CA)

Ceval Alimentos SA v. Agrimpex Trading Co Ltd (The Northern Progress) (No 2) [1996]
2 Lloyd’s Rep 319 (EW HC)

Chabbra Corporation Pte Ltd v. Jag Shakti (Owners) (The Jag Shakti) [1986] 1 MLJ
197, [1986] AC 337, [1986] 1 All ER 480, [1986] 2 WLR 87, [1987] LRC (Comm) 228,
[1986] 1 Lloyd's Rep 1, 130 Sol Jo 51, [1986] LS Gaz R 45 (PC on appeal from SG)

Chan Cheng Kum v. Wah Tat Bank Ltd [1971] 1 Lloyd’s Rep 439, [1971] 1 MLJ 177
(PC on appeal from SG)

Charles Goodfellow Lumber Sales Ltd v. Verreault, Hovington and Verreault
Navigation Inc [1971] 1 Lloyd’s Rep 185 (Canada SC)

Charles Robert Leader and Henrietta Ada Leader v. Duffey and Amyatt Edmond Ray
[1888] 13 App Cas 294 (UK HL)

China Ocean Shipping Co (Owners of Xingcheng) v. Andros (Owners of The Andros)
[1987] 1 WLR 1213, [1987] 2 Lloyd's Rep 210 (PC on appeal from HK)

China Steel Corporation & Anor v. The Owners of Virginia Rhea (The Virginia Thea)
[1985] 2 MLJ 1 (MY CA)

China Steel Corporation v. Pan Asia Shipyard & Engineering Co (Pte) Ltd [1988] 1
SLR 458 (SG CA)

Cho Yang Shipping Co Ltd v. Coral (UK) Ltd [1997] 2 Lloyd’s Rep 641 (EW CA)

Chong Fui Shipping & Forwarding Sdn Bhd v. Steel Industries (Sabah) Sdn Bhd [2016]
5MLJ 46 (MY CA)

Cia Portorafti Commerciale SA v. Ultramar Panama Inc (The Captain Gregos) [1990]
1 Lloyd’s Rep 310, [1990] 3 All ER 967 (EW CA)

Ciampa and Others v. British India Steam Navigation Co Ltd [1915] 2 KB 774 (EW

xviii



HC)

CIMB Bank Bhd v Maybank Trustees Bhd and other appeals [2014] 3 MLJ 169 (MY
FC)

CIMB Bank Bhd v Anthony Lawrence Bourke & Anor [2019] 2 MLJ 1 (MY FC)

Cohn v. Davidson (1877) 2 QBD 455

Colchester BC v. Smith [1991] Ch 448 (EW HC), affirmed [1992] Ch 421 (EW CA)
Cole v. Shallet (1682) 3 Lev 41

Colgate-Palmolive (Asia) Ltd v. Swedish East Asia Co Ltd [1967] 1 MLJ 115 (MY FC)

Compania Comercial y Naviera San Martin SA v. China National Foreign Trade
Transportation Corporation (The Constanza M) [1981] 2 Lloyd’s Rep 147 (EW CA)

Comptoir d'Achat et de Vente du Boerenbond Belge S/A v. Luis de Ridder Ltda (The
Julia) [1949] AC 293, [1949] 1 All ER 269 (UK HL)

Connolly Shaw Ltd v. Nordenfjeldske Steamship Co (1934) 49 LI L Rep 183 (EW HC)

Continental Fertilizer Co Ltd v. Pionier Shipping Cv (The Pionier) [1995] 1 Lloyd’s
Rep 223 (EW HC)

Cox, Patterson & Co v. Bruce & Co (1886) 18 QBD 147 (EW CA)

Credit Agricole Indosuez v. Generale bank and Seco Steel Trading Inc and Considar
Inc (No 2) [2000] 1 Lloyd’s Rep 123, [1999] 2 All ER (Comm) 1016 (EW HC)

Cremer v. General Carriers SA (The Dona Mari) [1973] 2 Lloyd’s Rep 366, [1974] 1
All ER 1, [1974] 1 WLR 341 (EW HC)

CTI Group Inc v International Bulk Carriers Spa [2017] 5 MLJ 314 (MY FC).
Cunard Steamship v. Buerger [1927] AC 1

Daewoo Heavy Industries Ltd v. Klipriver Shipping Ltd (The Kapitan Petko Voivoda)
[2003] EWCA Civ 451, [2003] 1 All ER (Comm) 801, [2003] 2 Lloyd's Rep 1, [2003]
All ER (D) 46 (Apr) (EW CA)

Datuk Haji Harun bin Haji Idris v. Public Prosecutor [1977] 2 MLJ 155 (MY FC)

Daval Aciers d'Usinor et de Sacilor v. Armare Srl (The Nerano) [1994] 2 Lloyd’s Rep
50 (EW CA)

Davidson v. Gwynne (1810) 1 Camp 376
Davies v. Elshby Brothers Ltd [1960] 3 All ER 672, [1961] 1 WLR 170 (EW CA)
Davis v. Garrett (1830) 6 Bing 716 (EW Court of Common Pleas)

Deep Sea Maritime Ltd v. Monjasa A/S (The Alhani) [2018] EWHC 1945 (Comm),
[2018] 2 Lloyd's Rep 563 (EW HC)

Dera Commercial Estate v Derya Inc (The Sur) [2019] 1 All ER 1147 (UK HC)

Deutsche Ruckversicherung AG v. Walbrook Insurance Co Ltd & Ors [1995] 1 Lloyd's
Rep 153, [1994] 4 All ER 181, [1995] 1 WLR 1017 (EW HC)

Diamond Alkali Export Corp v. Fl Bourgeois [1921] 3 KB 443, [1921] All ER Rep 283
(EW HC)

XiX



Dong Yuan Hang Trading Pte Ltd v. Sunko (Singapore) Co Pte Ltd [1994] 3 SLR 603
(SG CA)

Donoghue v. Stevenson [1932] AC 562, [1932] All ER Rep 1 (UK HL)
Dr V Thuraisingam v. Sanmarkanganapathy [2015] 8 CLJ 248 (MY CA)
Dunlop v. Lambert (1839) 6 Cl & F 600

Dwarka Nath v. The Rivers Steam Navigation Company Limited (1917) 27 CLJ 615,
AIR 1917 PC 173 (PC on appeal from India)

East West Corp v. Dampskibsselskabet AF 1912 Aktieselskab; Utaniko Ltd v. P&O
Nedlloyd BV [2003] EWCA Civ 174, [2003] 4 Costs LR 531, [2003] All ER (D) 249
(Feb), [2003] 1 Lloyd's Rep 265n (EW CA)

Edward Owen Edward Owen Engineering Ltd v. Barclays Bank International Ltd
[1978] 1 All ER 976, [1977] 3 WLR 764, [1978] 1 Lloyd's Rep 166, [1978] QB 159
(EW CA)

Effort Shipping Co Ltd v. Linden Management SA (The Giannis NK) [1998] AC 605,
[1998] 1 Lloyd's Rep 337, [1998] All ER (D) 10, [1998] 1 All ER 495, [1998] 2 WLR
206, [1998] 4 LRC 97 (UK HL)

El Greco (Australia) Pty Ltd v. Mediterranean Shipping Co SA [2004] 2 Lloyd’s Rep
537, [2004] FCAFC 202 (Australia FC)

Elder Dempster Lines v. Ishag (The Lycaon) [1983] 2 Lloyd’s Rep 548 (EW HC)

Elder, Dempster & Co Ltd v. Paterson, Zochonis & Co, Griffiths Lewis Steam
Navigation Co v. Paterson, Zochonis & Co Ltd [1923] 1 KB 420, [1924] AC 522, [1924]
All ER Rep 135 (UK HL)

Elof Hansson v. Hamel and Horley [1922] 2 AC 36, [1922] All ER Rep 237 (UK HL)

Empire Distributors v. United States Lines [1987] AMC 455, SD Ga 1986 (US District
Court in Georgia)

Empire Meat Co Ltd v. Patrick Empire Meat Co Ltd [1939] 2 All ER 85[1939] 2 All
ER 85

Enichem Anic SpA and Others v. Ampelos Shipping Co Ltd (The Delfini) [1990] 1 LI
Rep 252 (EW CA)

Equitable Trust Co of New York v. Dawson Partners Ltd [1926] 27 LI L Rep 49 (UK
HL)

Euro-Asian Oil SA (formerly Euro-Asian Oil AG) v. Credit Suisse AG and Another
[2018] EWCA Civ 1720[2019] 1 All ER (Comm) 706[2019] 1 Lloyd's Rep 444[2018]
All ER (D) 69 (Aug) (EW CA)

Evergreen Marine Corp v. Aldgate Warehouse (Wholesale) Ltd [2003] EWHC 667
(Comm), [2003] 2 Lloyd's Rep 597, [2003] All ER (D) 430 (Mar) (EW HC)

FC Bradley & Sons Ltd v. Federal Steam Navigation Co Ltd (1927) 27 LI L Rep 395
(UK HL)

Feoso (Singapore) Pte Ltd v. Faith Maritime Co Ltd [2003] SGCA 34 (SG CA)

Fetim BV v. Oceanspeed Shipping Ltd (The Flecha) [1999] 1 Lloyd’s Rep 612 (EW
HC)

XX



Finagra (UK) Ltd v. OT Africa Line Ltd [1998] 2 Lloyd's Rep 622, [1998] All ER (D)
296 (EW HC)

Fiumana Societa di Navigazione v. Bunge & Co Ltd [1930] 2 KB 47 (EW HC)

Fletcher (W & R) (New Zealand) v. Sigurd Haavik A/S (The Vikfrost) [1980] 1 Lloyd’s
Rep 560

Fort Sterling Ltd and Another v. South Atlantic Cargo Shipping NV and Others (The
Finnrose) [1994] 1 Lloyd’s Rep 559 (EW HC)

Frank Hammond Pty Ltd v. Huddard Parker Ltd and the Australian Shipping Board
[1956] VLR 496 (Victoria Supreme Court)

Freeman v. Taylor 131 ER 348, (1831) 8 Bing 124, [1831] 11 WLUK 107 (Court of
Common Pleas)

Gard Marine and Energy Ltd v. China National Chartering Co Ltd; China National
Chartering Co Ltd v. Gard Marine and Energy Ltd; Daiichi Chuo Kisen Kaisha v. Gard
Marine and Energy Ltd (The Ocean Victory) [2017] 1 WLR 1793, [2017] UKSC 35,
[2018] 1 All ER 832, [2017] 1 WLR 1793, [2018] 1 All ER (Comm) 1, [2017] 1 Lloyd's
Rep 521, [2017] All ER (D) 54 (May) (UK SC)

General and Finance Facilities Ltd v. Cooks Cars (Romford) Ltd [1963] 2 All ER 314,
[1963] 1 WLR 644 (EW CA)

General Feeds Inc v. Burnham Shipping Corpn (The Amphion) [1991] 2 Lloyd’s Rep
101 (EW HC)

Gian Singh & Co Ltd v. Banque De L ’Indochine [1972-1974] 1 SLR 28 (SG CA)

Gill & Duffus SA v. Berger & Co Inc [1984] AC 382, [1984] 1 All ER 438, [1984] 2
WLR 95, [1984] 1 Lloyd's Rep 227 (UK HL)

Glebe Island Terminals Pty Ltd v. Continental Seagram Pty Ltd (The Antwerpe) [1994]
1 Lloyd’s Rep 213, (1993) 40 NSWLR 206(1993), Aust Contract R 90-032 (NSW CA)

Glencore Energy UK Ltd & Anor v. Freeport Holdings Ltd (The Lady M) [2019] EWCA
Civ 388, [2019] 2 All ER (Comm) 731, [2019] All ER (D) 25 (Apr) (EW CA)

Global Process Systems Inc v. Syarikat Takaful Malaysia Bhd (The Cendor Mopu)
[2011] UKSC 5, [2011] 1 All ER 869, [2012] 1 All ER (Comm) 111, [2011] 1 Lloyd's
Rep 560, [2011] All ER

Globalink Transportation and Logistics Worldwide LLP v. DHL Project & Chartering
Limited [2019] EWHC 225 (Comm), [2019] 2 All ER (Comm) 393, [2019] All ER (D)
131 (Mar) (EW HC)

Glyn, Mills Currie & Co v. East and West India Dock Co (1882) 7 App Cas 591, [1881-
5] All ER Rep 674 (UK HL)

Glynn v. Margetson & Co [1893] AC 351, [1891-4] All ER Rep 693 (UK HL)

Goldman v. Thai Airways International Ltd [1983] 1 WLR 1186, [1983] 3 All ER 693
(EW CA)

Goodwin, Ferreira & Co Ltd v. Lamport & Holt Lines Ltd (1929) 34 LI L Rep 192,
[1929] All ER Rep 623 (EW HC)

Gosse Millard v. Canadian Government Merchant Marine Ltd [1927] 2 KB 432, 43 LT

XXI



544 (EW HC)

Gosse Millerd Ltd v. Canadian Government Merchant Marine Ltd (The Canadian
Highlander) [1929] AC 223, [1928] All ER Rep 97 (UK HL)

Gosse Millerd Ltd v. Canadian Government Merchant Marine Ltd [1928] 1 KB 717
(EW CA)

Goulandris Brothers Ltd v. B Goldman & Sons Ltd [1957] 3 WLR 596, [1957] 3 All
ER 100, [1957] 2 Lloyd’s Rep 207, [1958] 1 QB 74 (EW HC)

Grand Champion Tankers Ltd v. Norpipe A/S (The Marion) [1984] AC 563, [1984] 2
All ER 343, [1984] 2 WLR 942, [1984] 2 Lloyd's Rep 1 (UK HL)

Grant v. Norway (1851) 10 CB 665 (EW Court of Common Pleas)
Gray v. Carr (1871) LR 6 QB 522, 25 LT 215 (EW Court of Exchequer Chamber)

Great China Metal Industries Co Ltd v. Malaysian International Shipping Corporation
Berhad (The Bunga Seroja) [1999] 1 Lloyd’s Rep 512 (Australian HC)

Guan Bee & Co v. Palembang Shipping Co Ltd [1969] 1 MLJ 90 (SG HC)
Gurney v. Behrend (1854) 3 E&B 262
Hamilton, Fraser & Co v. Pandorf & Co (1885) 16 QBD 629 (EW HC)

Hamilton, Fraser & Co v. Pandorf & Co (1887) 12 App Cas 518, [1886-90] All ER
Rep 220 (UK HL)

Hang Fung Shipping and Trading Co Ltd v. Mullion & Co Ltd [1966] 1 Lloyd’s Rep
511 (EW HC)

Harris v. Bes, Ryley and Co (1892) 68 LT 76

Hedley Byrne & Co Ltd v. Heller & Partners Ltd [1964] AC 465, [1963] 2 All ER 575,
[1963] 3 WLR 101, [1963] 1 Lloyd's Rep 485 (UK HL)

Hellenic Steel Co v. Svolamar Shipping Co Ltd (The Komninos S) [1991] 1 Lloyd’s Rep
370 (EW CA)

Henderson v. Merrett [1995] 2 AC 145 (EW HL)
Henry Smith & Co v. Bedouin Steam Navigation Co Ltd [1896] AC 70 (UK HL)
Hiort v. London and North Western Railway Co (1879) 4 Ex D 188 (EW CA)

Hogarth Shipping Co Ltd v. Blyth, Greene, Jourdain & Co Ltd [1917] 2 KB 534 (EW
CA)

Hogarth v. Walker [1899] 2 QB 401

Homburg Houtimport BV v. Agrosin Private Ltd (The Starsin) [2003] UKHL 12, [2004]
1 AC 715, [2003] 2 All ER 785, [2003] 2 WLR 711, [2003] 1 All ER (Comm) 625,
[2003] 1 Lloyd's Rep 571 [2003] All ER (D) 192 (Mar) (UK HL)

Hong Kong Fir Shipping Co Ltd v. Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26, [1962]
1 All ER 474, [1962] 2 WLR 474, [1961] 2 Lloyd's Rep 478 (EW CA)

Houlden & Co Ltd and Others v. SS Red Jacket and American Export Lines Ltd; Metal
Traders Inc, Third Party; United States Fourth Party (The Red Jacket) [1978] 1 Lloyd’s
Rep 300 (US District Court in New York)

XXii



Howard v. Shepherd (1850) 9 CB 297

HSBC Bank Malaysia Bhd v. Dharani Sugars & Chemical Ltd and another appeal
[2011] 1 MLJ 52 (MY FC)

Hurlocke and Saunderson v. Collett (1539) Select Pleas, vol I, 88-89

Idaho D/S A/S v. Peninsular and Oriental Steam Navigation Co (The Strathnewton)
[1983] 1 Lloyd’s Rep 219 (EW CA)

In re Nos 55 & 57, Holmes Road, Kentish Town; Beardmore Motors Ltd v. Birch Bros
(Properties) Ltd [1958] 2 All ER 311, [1959] Ch 298, [1958] 2 WLR 975 (EW HC)

Indian Oil Corporation v. Vanol Inc [1991] 2 Lloyd’s Rep 634 (EW HC)
Indian Overseas Bank v. United Coconut Oil Mills Inc [1993] 1 SLR 141 (SG CA)

Industrie Chimiche Italia Centrale SpA v. Nea Ninemia Shipping Co SA (The Emmanuel
C) [1983] 1 Lloyd’s Rep 310, [1983] 1 All ER 686 (EW HC)

Interfoto Picture Library Ltd v. Stiletto Visual Programmes Ltd [1989] QB 433, [1988]
1 All ER 348, [1988] 2 WLR 615 (EW CA)

International Packers London Ltd v. Ocean Steamship Co Ltd [1955] 2 Lloyd's Rep 218
(EW HC)

Internationale Guano en Superphosphaat-Werken v. Robert Macandrew & Co [1909]
2 KB 360, 100 LT 850 (EW HC)

Irish Shipping Ltd v. Commercial Union Assurance Co plc (The Irish Rowan) [1991] 2
QB 206, [1989] 3 All ER 853, [1990] 2 WLR 117, [1989] 2 Lloyd's Rep 144, [1990] 5
LS Gaz R 39 (EW CA)

Irrawaddy Flotilla Co v. Bugwandas (1891) 18 IA 121 (PC on appeal from India)

Ismail v. Polish Ocean Lines (The Ciechocinek) [1976] QB 893, [1976] 1 All ER 902,
[1976] 2 WLR 477, [1976] 1 Lloyd's Rep 489 (EW CA)

Itoh & Co Ltd v. Atlantska Plovidba (The Gundulic) [1981] 2 Lloyd’s Rep 418 (EW
HC)

James Buchanan & Co Ltd v. Babco Forwarding and Shipping (UK) Ltd [1978] AC
141, [1977] 3 All ER 1048, [1977] 3 WLR 907, [1978] 1 Lloyd's Rep 119 (UK HL),

James Morrison & Co Ltd v. Shah, Savill and Albion Co Ltd [1916] 2 KB 783, [1916-
17] All ER Rep 1068 (EW CA)

JH Rayner & Co Ltd v. Hambro's Bank Ltd [1943] KB 37, [1942] 2 All ER 694 (EW
CA)

Jindal Iron and Steel Co Ltd v. Islamic Solidarity Shipping Co Jordan Inc (The Jordan
I1) [2004] UKHL 49, [2005] 1 All ER 175, [2005] 1 WLR 1363, [2005] 1 All ER
(Comm) 1, [2005] 1 Lloyd's Rep 57, [2004] All ER (D) 388 (Nov) (UK HL)

Johnson Matthey & Co Ltd v. Constantine Terminals Ltd [1976] 2 Lloyd’s Rep 215
(EW HC)

Jones v. European & General Express Co Ltd (1920) 4 LI L Rep 127 (EW HC)
Joseph Thorley Ltd v. Orchis Steamship Co Ltd [1907] 1 KB 660, 96 LT 488 (EW CA)
Joseph Travers & Sons Ltd v. Cooper [1915] 1 KB 73, [1914-15] All ER Rep 104 (EW

xxiii



CA)

K Lokumal & Sons (London) Ltd v. Lotte Shipping Co Pte Ltd (The August Leonhardt)
[1984] 1 Lloyd’s Rep 322 (EW HC)

Karsales v. Wallis [1956] EWCA Civ 4, [1956] 2 All ER 866, [1956] 1 WLR 936 (EW
CA)

Ke Mohamed Sultan Maricar v. The Prudential Assurance Co Ltd [1941] 1 MLJ 20 (SG
HC)

Kenya Railways v. Antares Co Pte Ltd (The Antares) [1987] 1 Lloyd’s Rep 424 (EW
CA)

KH Enterprise v. Pioneer Container (The Pioneer Container) [1994] 2 AC 324, [1994]
2 All ER 250, [1994] 3 WLR 1, [1994] 1 LRC 465, [1994] 1 Lloyd's Rep 593 (PC on
appeal from HK)

Kiramas Sdn Bhd v. Federal Land Development Authority [1991] 2 MLJ 1998 (MY
HC)

Kish v. Taylor [1912] AC 604, [1911] 1 KB 625 (EW CA)

KMA Abdul Rahim & Anor v. Owners of Lexa Maersk & others [1954] 2 QB 402 (MY
HC)

Kopitoff v. Wilson (1876) 1 QD 377, [1874-80] All ER Rep 609 (EW Divisional Court)

Kuo International Oil Co Ltd v. Daisy Shipping Co Ltd (The Yamatogawa) [1990] 2
Lloyd’s Rep 39 (EW HC)

Kuok Ling Timber Industries Sdn Bhd v. The Owners of and other Persons Interested
in the Vessel MV Thonfullin (MV Thonfullin) [2000] 2 MLJ 615 (MY HC)

Kuwait Airways Corp v. Iragi Airways Co (Nos 4 and 5) [2002] UKHL 19, [2002] 2
AC 883, [2002] 3 All ER 209, [2002] 2 WLR 1353, [2002] 1 All ER (Comm) 843,
[2003] 1 LRC 430, [2002] All ER (D) 252 (May) (UK HL)

Kwan Sun Ming v. Chak Chee Hing [1965] 1 MLJ 236 (MY FC)
Kwantung Provincial Bank v. Osaka Shoshen Kaisha [1967] 2 Lloyd's Rep 82 (SG CA)

Kyokuyo Co Ltd v. AP Mgller-Maersk A/S (trading as ‘Maersk Line') (The Maersk
Tangier) [2018] EWCA Civ 778, [2018] 3 All ER 1009, [2018] 2 All ER (Comm) 503,
[2018] 2 Lloyd's Rep 59, [2018] All ER (D) 90 (Apr) (EW CA)

Leduc v. Ward (1888) 20 QBD 475, [1886-90] All ER Rep 266, (1888) 20 EBD 475
(EW CA)

Leesh River Tea Co Ltd v. British India Steam Navigation Co Ltd (The Chyebassa)
[1967] 2 QB 250, [1966] 3 All ER 593, [1966] 3 WLR 642, [1966] 2 Lloyd's Rep 193
(UK CA)

Leigh & Sillavan Ltd v. Aliakmon Shipping Co Ltd (The Aliakmon) [1986] AC 785,
[1986] 2 All ER 145, [1986] 2 WLR 902, [1986] 2 Lloyd's Rep 1 (UK HL)

Lickbarrow v. Mason (1794) 5 TR 683, 101 ER 380 (EW HC)

Liver Alkali Co v. Johnson (1874) LR 9 Ex 338, 43 LJ Ex 216, 2 Asp MLC 332,31 LT
95 (EW Court of Exchequer Chamber)

XXIV



