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ABSTRACT 

Throughout history, waqf has provided religious, social and economic assistance. 

However, and for many reasons, waqf in general has become underdeveloped and lost 

its real role in Muslim societies including Algeria. The weak legal framework that 

Algeria provides for the waqf contributes to the deterioration of the waqf. One of the 

major element in the management and administration of the waqf is the nÉÐir as he is 

the only person in direct contact with the waqf property. However, the articles of law 

dedicated to fix his issues are inadequate and insufficient. This research relies on 

inductive approach in examining the Muslims scholars’ discussions on the nÉÐir as 

well as analyzing the articles of the law related to him,  from the perspective of the 

Algerian waqf experience. This study also, relies on qualitative approach by 

conducting interviews with experts, who have direct dealing with the waqf. In 

addition, to people from ShariÑah background as well as from legal and administrative 

ones. This is done to identify the gaps of the law and providing right 

recommendations for the position of nÉÐir. The findings of this research show that the 

articles of the law of waqf related to the nÉÐir are insufficient and need review and 

update in the light of contemporary developments in waqf sector in general and in the 

governance of waqf institutions in particular. Mostly the findings show that the nÉÐir 

under the Algerian law is under-qualified in terms of knowledge and skills, which 

unable him to fulfil his functions. In addition, the articles related to the set of his 

functions are general and not precise. This research also finds that Algeria lacks a 

reliable process to upgrade the level of the nÉÐir. Furthermore, this research finds that 

Algeria opts for a vertical model of managing and administrating the waqf. This leads 

to slow decision-making and hinders the spirit of motivation, creativity and innovation 

of the nÉÐir. Furthermore, this research finds that bureaucracy in Algeria is 

preoccupied by the rules and hierarchy rather than by the results. The research 

recommends that the starting point to the legal reform is to reformulate the eligibility 

requirements stipulated for this position, in terms of level of knowledge and skills. 

The nÉÐir should be a person with creativity, innovation, and integrity and teamwork 

spirit. Furthermore, the research suggests that the nÉÐir should fulfil a set of functions 

that are in line with contemporary requirements in terms of scientific accuracy and 

quality governance. The research also suggests developing an accounting system and 

using modern technological means to enhance transparency, which is one of the most 

important elements in the requirements for a good governance of waqf institutions.  
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 خلاصة البحث 

ABSTRA 

أساس  رافدا  الوقف  الإيعتبر  الحضارة  في  الاقتصادي  يا  الدعم  يوفر  كان  فقد  سلامية 
الفعال في   دوره  وتخلف عن  مكانته  الوقف  فقد  الزمن  مرور  مع  لكن  والديني.  والاجتماعي 

استثناء   ليست  والجزائر  أسباب،  لعدة  وذلك  المسلمين  العالم لحياة  في  للوقف  العام  لوضع 
توفرها   التي  القانونية  إن الأرضية  للوقف ساالإسلامي.  عن دوره ه  همت كثيرا في تخلفالجزائر 

الوقف  الريادي. وإدارة  تسيير  عملية  في  الأشخاص  أهم  من  الجزائر  في  الوقف  ناظر    ، يعتبر 
الشخص الوحيد الذي يتعامل مباشرة مع الممتلكات الوقفية. لكن ما  هذا الأخيرحيث يعتبر 

تتع قانونية  مواد  من  للأوقاف  الجزائري  القانون  تعتبريوفره  بالناظر  ملائمة    لق  ولا  غير كافية 
سائل المتعلقة بناظر  في بحث الم  على المنهج الاستقرائيهذه الدراسة  عتمدت  ا.  هلطبيعة عمل 

تجربة   نظورمن متحليل المواد القانونية المتعلقة بالناظر  فضلا عن    ،الوقف والتي ناقشها الفقهاء
في هذهالجزائر.    الوقف  اعتمدت  ال  ضا أي  الدراسة  كما  المنهج  إجراء    نوعي على  طريق  عن 
  ، ممن لهم علاقة مباشرة بالوقف   ،مع المتخصصين في مجال الوقف في الجزائرميدانية  مقابلات  

والإدارية  كذلك و  والقانونية  الشرعية  الخلفيات  النقائص  قصد    أصحاب  على  الضوء  تسليط 
تعلقة بناظر الوقف في  اد القانونية الممن أجل تحسين المو لول  الحاقتراح  و   المتعلقة بالمواد القانونية 

هذه الدراسة أن المواد القانونية المتعلقة بناظر الوقف في الجزائر غير كافية ولا    كشفت  .الجزائر
عاصرة لنظام الوقف عموما ولحوكمة المؤسسات الوقفية على وجه  في ظل التطورات المملائمة  

للتسيف.  الخصوص الجزائر غير مؤهل  الوقف في  والإدارة بحكمناظر  العلم  ير  والمهارات    نقص 
 عدم الدقة. كما أن المواد المتعلقة بمهام ناظر الوقف تتسم بالعمومية و المشترطة لهذا المنصب

ورفع    أيضا   الدراسة  هذه  كشفتكما  .  والوضوح النظار  تأهيل  إعادة  في  وجود ضعف  عن 
د على في الجزائر يعتم  اتضح من خلال هذه الدراسة أن التسييرفضلا عن ذلك،  مستواهم.  

النموذج العمودي والذي يتسم بالبيروقراطية مما يؤثر سلبا على سرعة اتخاذ القرارات ويتسبب 
في كسر روح الابداع والمبادرة لدى الناظر. فالإدارة في الجزائر مهتمة باحترام القوانين واللوائح 

من إعادة صياغة  قانوني  لإصلاح الن يبتدأ اأأكثر من اهتمامها بالنتائج. تقترح هذه الدراسة  
المعرفي ل  التأهيلية  شروطال المستوى  حيث  من  ينبغي  .  والمهارات   لناظر  يتمتع  أفالناظر  ن 

و  اللازمة  الإبالكفاءة  والابروح  والمبادرة  الجماعينبداع  العمل  وروح  أخرى    .تماء  جهة  من 
  من حيث الدقة   عصرفالدراسة تقترح أن تضاف مهام جديدة للناظر تتوافق مع متطلبات ال

ح الدراسة تطوير نظام المحاسبة واستغلال وسائل تر قكما ت    .جودة الحوكمةمتطلبات  العلمية و 
الشفافيةو التكن لتعزيز  المعاصرة  الوقفية   لوجية  المؤسسات  عناصر حوكمة  أهم  من  تعتبر   والتي 

   .الرشيدة
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CHAPTER ONE 

INTRODUCTION 

1.1 BACKGROUND OF THE STUDY  

The people of the central Maghreb, where Algeria is situated, have been very keen to 

develop AwqÉf since the arrival of Islam. Uqba Ibn NÉfiÑ al-FihrÊ first introduced 

Islam to the Maghreb. Since then, the community has eagerly contributed to 

developing social Takaful, especially in terms of ṣadaqah and waqf. Concerning the 

culture of waqf, like many other Muslim societies, the community started donating 

waqf for the establishment of mosques. At that time, the AwqÉf of mosques included 

the shops that helped maintain the academic and cultural roles that mosques 

traditionally played. Waqf then spread to cover lands, gardens, shops, bakeries, and 

other types of properties that generate income to meet the social, cultural, scientific, 

and economic needs of life in Algeria (Al-HÉshmÊ, 2006). 

For the Algerian context, the administration of the waqf during the Ottoman 

period was given to the nÉÐir who was appointed by the authorities represented by the 

Basha or by the judicial authority represented by the Mufti (Ibn HamËsh, 1997). 

The role of the nÉÐir was often one of prestige as was the case of the NÉÐir of 

Mu´asast al-×aramayn the biggest waqf institution at that time and a leading figure in 

the administration of Algeria because of its religious importance (MasdËr and KamÉl, 

n.d). In terms of the number of waqf donations, Algeria witnessed a sharp increase 

during the Ottoman period from the 15th to the start of the 16th century. The AwqÉf 

increased twelvefold in 1750 from the year 1600, as reported by the Religious 

Ministry of Algeria (Mudiriyat Al-AwqÉf, 1998). This sharp increase in number also 
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witnessed a variation in the nature and type of waqf property. Waqf spread to cover 

properties, agriculture lands, shops, hotels, bakeries, wells, orchards, and others 

(Mudiriyat Al-AwqÉf, 1998). 

Mu‘asat al-×aramayn al-SharÊfayn was considered to be the oldest waqf 

institution in Algeria (al-HÉshimÊ, 2006). This waqf was donated for the poor of 

Makkah and Madinah (SÑÊdËnÊ, 1986). SÑÊdËnÊ reports that some early colonial reports 

such as the report of Genty De Bussy records that the properties of the Awqaf of al-

×aramayn comprised 1373 properties (1986). 

The second largest waqf in Algeria was the waqf of al-JamiÑ al-‘AÌÊm. Alone, 

this institution in the capital Algiers possessed at that time 550 properties comprising 

shops, houses, and others (SÑÊdËnÊ, 1986). Mu‘asasat AwqÉf Subul al-KhayrÉt al-

×anafiyyah was established by 1590, and was directed towards meeting public needs 

such as repairing roads, providing water for agriculture lands, helping people suffering 

from disasters, people suffering from various handicaps, building mosques, creating 

learning centres, and buying books for students (al-HÉshimÊ, 2006). 

A fourth institution was the institution of AwqÉf Bayt al-Mal, which gained 

considerable support from the Ottomans (MasdËr & MansËrÊ, 2006). It used to help 

the poor and needy, travellers, and orphans. 

The fifth institution of waqf came into existence after Andalusia fell and was 

called the Waqf al-Andalusiyin. The institution was created in 1572 to help the 

Muslims forced to leave Andalusia out of fear of death known as MaÍÉkim al-TaftÊsh. 

This institution grew to become the cultural, scientific, and religious complex called 

ZÉwiyyah al-AndalusiyÊn. Al-HÉshimÊ says that in the year 1837, the institution’s 

income reached 408072 golden Francs (2006).  
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The sixth waqf was the awqÉf of al-MarÉfiq al-’Amah provided for the public 

interests. This waqf was designated to contribute to the development of technical 

aspects of the capital Algiers (S‛idunÊ, 1986). It was aimed to build roads, dig wells, 

and provide water to the public (MasdËr & MansËrÊ, 2006). 

The seventh institution that flourished and developed during the Ottoman 

period was Mu‘asasah al-AwqÉf. This institution was donated for military purposes. It 

is worth to note that the beneficiaries themseleves used to appoint the nÉÐir of the 

waqf accommodation for the soldiers. 

The table below shows some of the revenue of a sample of AwqÉf institutions 

in the past according to a report referred to the financial director of the French 

administration, and the currency is the French Franc. The Religious Ministry of 

Algeria in 1981 revealed the following table: 

 

Table 1.1 Waqf Institutions based Revenue 

 

The year Awqaf al-Haramayn 

al-sharifayn 

Awqaf Subul al-

khayrat 

Awqaf al-AndalËs 

1836 10571.15 9750.40  

1837 109895.99 13341.27 3870.80 

1838 109937.25 13903.70 3978 

1839 143068.62 12192.709 4141.24 

1840 166495.25 12712 3384.20 

1841 177268.91 10615.55 2775.20 

Source: Majalt al-Asalah. Wizarat al-Shuun al-Dinniyah, number 89/90, 1981 

 

The zeal of the Algerians towards benevolent donation as characterised in waqf 

flourished and spread to cover various aspects of life. It was a positive indicator for 

the religious, cultural, and social life and an important indicator of the health of the 

Algerian economy. 
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However, the French colonial invasion destroyed the AwqÉf in Algeria. The 

French colonial forces seized the properties and passed them to the French natives in 

order to help them settle in Algeria. They also usurped the AwqÉf properties to serve 

as colonial administrative centres. It is very important for the history of waqf in 

Algeria to note that the French invaders had breached the contract signed on 5 July 

1930, where they gave guarantees and concluded that the waqf properties would be 

protected by the colonial authority. Unfortunately, the colonial forces did not respect 

the concluded contract between Algeria and France, and soon afterwards, the French 

army began usurping AwqÉf properties in Algeria. The ill intentions of the colonial 

forces were clear in the series of laws they issued. On 8 September 1830, Di Bermon 

issued a decree which gave the colonial authority the right to take all Waqf properties 

and giving the French army the right to manage the AwqÉf and all religious properties 

(MasdËr & MansËrÊ, 2006). Two months later, the colonial forces issued a second 

decree on 7 December 1830. This time the politics of the French army towards the 

Algerian AwqÉf became clear and direct, by giving Europeans the right to take 

possession of the AwqÉf properties of the Algerians. Two years later, in 1832, the 

French proposed that all the AwqÉf properties must be under the control and 

management of the general director of the state properties. In 1838, they issued the 

decree of 31 October 1838. This new regulation gave full control to the French over 

all AwqÉf properties, causing AwqÉf in Algeria to lose its legal immunity (Mudiriyyat 

al-AwqÉf, 1998). 

After many other laws and decrees including the law of 1 October 1943, which 

robbed the waqf from any protection and allowed Europeans to take possession of the 

Algerian Awqaf properties. The Europeans by the force of this law took possession of 

the agricultural lands dedicated for waqf and which covered 50% of the agricultural 
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land of Algeria (MesdËr & MansËrÊ, 2006. Mudiriyat al-Awqaf, 1998). The laws that 

came later were more aggressive and indicative that France wanted to put an end to 

the waqf institution. Blanqui wrote “the properties of the ×ubËs -as called by the 

Maghreban people- is an inviolable obstacle to the reforms that can transform the 

territories occupied by our army to a real colony” (MasdËr, MansËrÊ, 2006). In 

addition, Zeys wrote that “the AwqÉf contradict the politics of the colonial forces and 

it opposes the economic principles of the existence of the French army in Algeria” 

(MasdËr, MansËrÊ, 2006). 

After independence, the French laws continued to control the administration of 

state properties including the AwqÉf according to decree 157-62 issued on 31-12-1962. 

The legal reforms in independent Algeria do not consider the waqf as an economic 

force nor does it considered it as a social platform for social Takaful. The new politics 

added much to the crises of the waqf in Algeria by introducing new obstacles in 

reinstating the culture of waqf in the social life of Algerians (MasdËr, MansËrÊ, 2006). 

As for the development of the waqf in Algeria as an independent country, the 

in 1965 Ministry of Religious Affairs and AwqÉf was renamed, the Ministry of 

Religious Affairs and the word AwqÉf was removed. This was an indication that waqf 

will continue to suffer in independent Algeria. Things became worse in 1968 were the 

AwqÉf were transformed into a small issue run by a branch of the Ministry of 

Religious Affairs. For nearly 20 years, the AwqÉf did not see any development in 

Algeria, and in 1989 the administration of the AwqÉf was put under a new branch 

called Mudiriyyah al-AwqÉf wa al-ShaÑÉ‘ir al-DÊnniyyah. This was the only bureau to 

manage the AwqÉf of 48 districts extended over 2.381 million square kilometres. 

One of the major laws that affected the waqf in Algeria was the decree 73-71 

that calls for the nationalisation of all properties to the state. In this way, many AwqÉf 


