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ABSTRACT

With the beginning of the Israeli occupation of Palestine, several forms of Palestinian
resistance erupted to confront this occupation, resulting in the capture of many
Palestinians, where the Israeli occupation has carried out systematic policies on
detainees to destroy the will of the Palestinian people to achieve their freedom and self-
determination. This has made the issue of prisoners one of the most important issues
that Palestinians suffer in their daily lives. Therefore, this study aimed to clarify the role
of international humanitarian law in protecting prisoners, the rights granted to prisoners
by international treaties and conventions, and the Israel's application of the rules of
international humanitarian law to Palestinian prisoners and implications of non -
compliance with the international law to the Palestinians in Israel prisons. The research
is based on doctrinal and qualitative methods, which use the sources of international
humanitarian law in relation to prisoners’ rights, which is one of the branches of
international law. The study highlights the rights of Palestinian prisoners and
psychological, physical and legal violations committed against them in Israeli prisons,
the possible legal mechanisms in defend their rights. The study dealt with the history of
the Palestinian-Israeli conflict. It also provides a general classification of prisoners of
war and who were entitled to describe prisoners of war and the rights granted to them
in accordance with the Third and Fourth Geneva Conventions and its protocols. also
discusses the violations committed by the Israeli occupation against Palestinian
prisoners, which are the inhuman treatment they are subjected to, and the passage of a
group of laws that violate rights of Palestinian prisoners. As well as, the possible legal
mechanisms in defending the issue of Palestinian prisoners, both at local level by
activating the diplomatic, legal and media role in supporting the issue of Palestinian
prisoners, and activate the role of official and informal local institutions and at
international level by activating the role of the Security Council in the implementation
of the rules of international law and human rights bodies. In view of Israel's claim of
application international humanitarian law and its ratification of the Geneva
Convention, the study concluded that Israel denies Palestinian of rights as prisoners of
war, describes them as illegal combatants and claims that the Convention does not apply
to the occupied Palestinian territories, although international humanitarian law under
the Geneva Convention includes members of the resistance and organized armed forces.
therefore, Palestinian prisoners are considered prisoners of war.
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CHAPTER ONE

INTRODUCTION

1.1 BACKGROUND OF THE STUDY

Human right law is based on a set of principles emanating from conventions and
customary and provisions, which apply to armed conflicts, including resistance to
occupation, in which peoples’ struggle for freedom, self-determination and resistance

against racist regimes.!

Since the beginning of the Israeli occupation of Palestine, there has been
resistance to the rejection of the occupation and resulted in the incidence of many
members of the resistance in captivity, leading to the helpless of prisoners Palestinians
in the Israeli prisons. “The Israeli occupation authorities®” practice the systematic policy
of the Palestinians arrest in order to eliminate the will of the Palestinian people to

achieve their freedom and “self-determination®”.

Until today, the Israeli occupation still captures more than 10,000 Palestinians
in tragic circumstances®, which are incompatible with international law resumes on
prisoners in Israeli occupation prisons are subjected to the worst forms of torture and

ill-treatment at the hands of interrogators. Israel denies the right of Palestinian prisoners

! Maher Maghari, “The Legal Status of Palestinian Prisoners in Israeli Prisons,” (Master dissertation, Al-
Agsa University of Palestine, 2017), 2.

2 Israeli occupation authority: Which was established based on the “decision to partition Palestine” on 14
May 1948.

The Resolution on the Partition of Palestine: 1s the name given to UN General Assembly Resolution 181,
issued on November 29, 1947, after a vote (33 Agreed to the resolution, 13 against the resolution, 10
abstentions).

3 Self-determination: Is a term in international law that means giving people or local people possibility
to decide the form of power they want and the way to achieve it freely and without outside interference.
4+ WAFA News Agency, “More than 10,000 prisoners are still held in the prisons of the occupation in
inhumane conditions,” WAFA News Agency,
http://www.wafa.ps/ar_page.aspx?id=kumc4hal40104703871akumc4h (accessed 15 April, 2018).



http://www.wafa.ps/ar_page.aspx?id=kumc4ha140104703871akumc4h

to international conventions on prisoners of war such as the Third Geneva Convention
and Israel does not consider the Palestinians prisoners of war, and despite the
international community's consensus that prisoners should enjoy many of the rights

guaranteed to them in accordance with the humanitarian law.

The issue of prisoners occupies a special place for the Palestinians, because of
its humanitarian significance in legal and political aspects. Where prisoners are
subjected to an organized attack that affects all aspects of their lives, by an official Israel
decision at the highest level and by legislation from the Israel courts to impose more
sanctions against the Palestinian prisoners and to double their suffering and leaving
them to diseases that tear their weak bodies, which led to the death of many prisoners
in Israel prisons. As well as disregard for the lives of prisoners who have been on
“hunger strike> for months and they may die at any moment. This does not conform to
all divine laws and international laws that protect the prisoners and call to treat them

humanely.

Although Israel is a signatory to “the Geneva convention®”, the Palestinian
prisoners are excluded from rights included in the convention. The protection envisaged
in international humanitarian law not protection against the violence of war itself, but
rather protection from the control power acquired by the parties to the conflict. In view
of the foregoing, the Palestinian prisoners are of great symbolic significance to the

Palestinian people in particular, to the Arab and Islamic nations in general and all

5 Hunger strike: a prolonged refusal to eat, carried out as a protest by prisoners.

6 Geneva Convention: These are four international conventions, the first of which was signed in 1864 and
the last one in 1949, which deals with the protection of fundamental human rights in the event of war,
how to take care of wounded, sick and prisoners of war and the protection of civilians on the battlefield
or in an occupied area.



humanity because they were imprisoned because of their resistance to the occupation

and for their freedom.

1.2 STATEMENT OF THE PROBLEM

The issue of prisoners is one of the most important issues for the Palestinians. The
international humanitarian law has defined a set of rights for prisoners and the
protections available to them. Despite of the availability of rights granted to prisoners
of war, Israel continues to deny the rights of the Palestinian prisoners as the Israeli does
not regard them as prisoners of war hence international human rights standard does not
apply to them. For this purpose, Israel has established a set of regulations according to
their whims and fancy. The regulations Israel has given to the Palestinian prisoners are
new concepts such as terrorists and illegal combatants. As a result, Palestinians in the
Israeli occupation prisons suffer from various different types of psychological, physical
and religious abuses at the hands of their jailers, without the slightest types of
international control, and the Israeli occupation always tries to make the issue of

Palestinian prisoners, far from the eyes of the media and the international community.

1.3 SIGNIFICANCE OF STUDY

The issue of Palestinian prisoners still a central matter, since everyday there are
Palestinian turns into prisoners by Israeli forces. in addition, the daily suffering of
Palestinian prisoners as a result to Israeli practices against them. This is what makes the
study significant as it highlights the rights of the Palestinian prisoners, as well as the

Israeli violations daily against of Palestinian prisoners in Israeli prisons.



1.4 OBJECTIVE OF THE STUDY

This research is embarked upon for achieving the following objective:

1. To investigate the history of the Palestinian - Israeli conflict.

2. To examine the legal concept of the right of prisoners under international
humanitarian law.

3. To analyze to what extent the Israeli occupation applies the rules of international
humanitarian law to the Palestinian prisoners in Israeli prisons through the
presentation of violations which they are subjected.

4. To examine the possible legal mechanisms for the defense of Palestinian prisoners

in Israeli prisons.

1.5 SCOPE AND LIMITATIONS OF THE STUDY

The study consists of the legal concept of a prisoner of war and the protection as
enshrined in international humanitarian law for prisoners of war through the Third and
Fourth Geneva Conventions. The study covers violations against Palestinian prisoners
in Israeli prisons since the beginning of the capture and during the prison term. The

study will discuss possible legal mechanisms for the defense of Palestinian prisoners.

The study is limited to Palestinian prisoners in Israeli prisons on the Occupied
Palestinian Territories. This study is limited to library-based research, encompassing
content analyses and comparative methods of research to achieve its objective, without

the interviews or questionnaires on the sample in question because it is hard.



1.6 RESEARCH METHODOLOGY

The research is purely based on doctrinal method qualitative. Methods of doctrinal
research include the use of the basic sources of International humanitarian law,
consisting of International custom, the fundamental principles of international law on
Law of Armed Conflict and international conventions. The research refers to the Third
and Fourth Geneva Convention on the Rights of Prisoners of War and its additional
protocols. The author is studying the International humanitarian law, referring to law
textbooks and theses, especially on the rights of prisoners of war and Palestinian
prisoners, articles in international conventions and materials downloaded from internet
were consulted for this study. The study used the doctrinal method qualitative in writing

the research, which depends on:

Describing Israeli practices on Palestinian prisoners in Israeli prisons. The
analytical approach to the research is based on an analysis of these practices in the light
of the rules of international humanitarian law and the extent of their implementation on

Palestinian prisoners in Israeli prisons.

1.7 LITERATURE REVIEW

There are indeed a good number of literatures that are relevant to the theme and scope
of this research. A few of these materials are included in the research while others are
useful but are not directly related to the subject of the research. There are many works

by other researchers whose books are very useful to this study. They are:



Eyad Shana’a, in his article, “The Status and Suffering of Palestinian Prisoners
women and Children in Israeli Prisons’, discusses the situation and suffering of women
prisoners and children held in Israeli prisons and detention centers from 1967 to 2012,
and the living conditions for women prisoners and children in the Israeli detention
centers, and the various practices of the Israeli occupation authorities. The study
concluded that the living conditions of prisoners of child and women in Israeli prisons
are extremely difficult and the most severe types of physical and psychological were

torture practiced against them.

Ali Hellas, in Master dissertation, “Protection of War Prisoners and Detainees
in the Occupied Palestinian Territories: Analytical and Practical Study in Light of the
Third and Fourth Geneva Conventions of 19498” addresses Protection of prisoners of
war in the 1949 Geneva Convention and determine the historical development of the
protection of prisoners of war and The violation of the rights of Palestinian prisoners in
their prisons and detention centers, the practice of medical neglect, the isolation and the
conduct of medical experiments on prisoners. The study concluded that the Third
Geneva Convention applies to members of the Palestinian resistance, so that they are
considered prisoners of war, must be treated as such, and must be adhered to by

contracting states.

Mohammed Al-Nahhal, in his article “International legal protection for

Palestinian detainees in Israeli prisons®’, addresses the concept of prisoners and the

" Eyad Shana'a, “The Situation and Suffering of Prisoners Women and Children Palestinian in Israeli
Prisons 1967-2012 Geographical Study”, paper presented at the Palestinian Prisoners Conference in
Israeli Prisons, (Gaza: Al-Quds Open University, June 6, 2013).

8 Ali Helis, “Protection of War Prisoners and Detainees in the Occupied Palestinian Territories:
Analytical and Practical Study in Light of the Third and Fourth Geneva Conventions of 1949,” (Master
dissertation, Islamic University of Gaza, 2010).

® Mohammed Al-Nahhal, “International Legal Protection for Palestinian Detainees in Prisons Israel”,
Working Paper, Gaza, 2010.



international legal status of the Palestinian Authority, the legal adaptation of Palestinian
detainees in Israeli prisons, and pictures of Israeli violations of the rights of Palestinian
detainees. The article concluded that military decisions and the laws of occupation
violate international standards in dealing with the population of the occupied territories,
and that Israeli practices against Palestinian prisoners are a war crime that must be

punished in accordance with the statutes of the International Criminal Court.

Report submitted by the Palestinian Center for Human Rights in Palestine for

10> " the report

2010, entitled: “Conditions of Palestinian Prisoners in Israeli Prisons
included identifying prisoners in international law and international conventions,
conditions of Israeli prisons, conditions of prisoners and child prisoners, conditions of
detention, family visits and isolation. The report concluded that Palestinian prisoners in
Israeli prisons suffer difficult conditions, and Israel commits many repressive methods

against them, and the Israel is bound by the Geneva Convention because it is one of the

countries that has ratified it.

Majid OMawat, in his Master dissertation, entitled: “mechanisms for the
protection of prisoners of war!!”, examines at identifying persons who are prisoners of
war, their protection, and mechanisms for implementing the rules established for their
protection. The study discussed prisoners of war in general and their means of
protection and mechanisms to implement the objective rules for their protection. The

study concluded that the armed struggle by the national liberation movements against

10 palestinian Center for Human Rights, Conditions of Palestinian Prisoners in Israeli Occupation Prisons
in 2010 (Gaza: Palestinian Center for Human Rights, 2010).

11 Majid Mawat, “Mechanisms for the Protection of Prisoners of War,” (Master dissertation, University
of Batana- Hadj Lakhdar, 2010).



foreign occupation as an international armed conflict, so the freedom fighters qualifies

for the status of prisoners of war.

Abdul Rahman Ali Ibrahim Ghunaim, in his book, “Legal Protection of
Prisoners in accordance with the provisions of International Humanitarian Law!?”,
discusses the position of international humanitarian law on the protection of prisoners
as a result of war. The study included the status of Palestinian prisoners in international
humanitarian law, the status of Palestinian prisoners in Israeli occupation prisons, Israeli
violations of the rights of Palestinian prisoners, including psychological and physical
violations of prisoners and laws restricting Palestinians, and international responsibility

for Israeli violations of the rights of Palestinian prisoners.

Abdel-Wahed Al-Far, in his book, “Prisoners of War: A doctrinal and Applied
Study in the Field of Public International Law and Islamic Law!3”, examines the general
classification of prisoners of war, its differentiates between the persons to whom the
description of prisoners of war applies and those who do not, the historical development
of the legal status of prisoners of war and their guarantees under Geneva Convention,
the means of control in the application of international legal provisions in the treatment
of prisoners of war in terms of internal control by the Detaining Power and international
control. Finally, the international responsibility for violating the provisions of the

prisoners of war rules.

2 Abdul Rahman Ghunaim, Legal Protection of Prisoners in Accordance with the Provisions of
International Humanitarian Law, (Berlin: Arab Democratic Centre for Strategic, Political and Economic
Studies, 2018).

13 Abdel Wahed Al-Far, Prisoners of War: A Doctrinal and Applied Study in the Field of Public
International Law and Islamic Law, (Cairo: World of Books, 1975).



Qudus Mumuney, in his article “International Humanitarian Law and Prisoners
of War'#”, discusses the definition of prisoners of war in accordance with the Third
Geneva Convention, the status determination of prisoners of war to whom the
classification of prisoners of war applies, then defines the responsibility of the Detaining
Power to commit to treating prisoners humanely, protecting them from danger,

respecting their rights as prisoners of war and ensure a fair trial for them.

Sandra Fabijani¢ Gagro, in her article, “Defining and recognizing prisoners of
war in contemporary armed conflicts™ discusses the distinguishes between
international and non-international armed conflict, identify prisoners of war in
contemporary armed conflicts, individuals entitled to prisoner of war status, and the
differentiate between combatants and civilians in armed tendencies. She also has
discussed the potential convergence between international and non-international armed
conflicts and whether the concept of prisoner of war can be extended to the insurgents
of non-international armed conflict in contemporary international humanitarian law.
The study concluded that the development of international law, international human
rights law and international criminal law, as well as the ICRC's humanitarian activities,
encourages the strengthening of legal systems in a way that necessarily affects

international humanitarian law.

4 Qudus Mumuney, “International Humanitarian Law and Prisoners of War,” ResearchGate,
https://www.researchgate.net/publication/228227986 International Humanitarian_Law_and_Prisoners
of War (accessed 20 April, 2018).

15 Sandra Fabijani¢ Gagro, “Defining and Recognizing Prisoners of War in Contemporary Armed
Conflicts”, International Journal of Social Sciences, vol. 3, no. 5 (2014).



https://www.researchgate.net/publication/228227986_International_Humanitarian_Law_and_Prisoners_of_War
https://www.researchgate.net/publication/228227986_International_Humanitarian_Law_and_Prisoners_of_War

1.8 RESEARCH GAP

There were article and books conducted about the status of prisoners of war in
accordance with international humanitarian law. All the above - cited have addressed
the situation of prisoners of war in general, and some studies have talked about a certain
category of prisoners and not all categories of prisoners and violations against them.
Some articles only addressed the legal status and classification of prisoners of war in
general, and they did not include Palestinian prisoners and Israeli violations against
them. Some others discussed the legal mechanisms to deal with Israeli violations against
Palestinian prisoners but did not address the legal adaptation of Palestinian prisoners,
the general classification of prisoners of war and the rights granted by international
humanitarian law to them. Therefore, due to the lack of researches covering all aspects
of the condition of Palestinian prisoners, violations agents them and it is position under
international law. It is very significant and timely to conduct a research addressing on

this topic, in filling the gaps and providing another platform for future research.
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CHAPTER TWO

HISTORY OF THE PALESTINIAN-ISRAELI CONFLICT

2.1 ORIGIN OF PALESTINE: AN INTRODUCTION

Palestine located in the south-western part of the Levant “Sham”, in western Asia, on
the eastern coast of the Mediterranean Sea. Palestine has an important strategic location
between Asia and Africa, and a meeting point of the two sides of the Islamic world. The
earliest known name of this land is “The Land of Canaan”, because the first people who
inhabited this land were historically known as the Canaanites, who came from the
Arabian Peninsula from 2500 BC.'® Palestine's geographic boundaries were defined
precisely after the British occupation of Palestine, especially during the period 1920-
1923. The boundaries of the land of Palestine have been narrowed and expanded
throughout history, generally it was expressing the land between the Mediterranean Sea

and the Dead Sea and the Jordan River. ¥

In the Islamic era, Bilad al-Sham was divided into parts, extending the land of
Palestine from Rafah on the Egyptian border with Sinai to Al-Lajjun, 18 km northwest
of Jenin. Whatever the divisions in Islamic periods, expanding or narrowing, does not
change anything from the fact that people feel that they are a one nation. However, the

space of Palestine is 27009 km square according to contemporary subdivision.®

16 Ahmad Al-Marashly, The Palestinian Encyclopedia, (Acre: Dar Al-Aswar, 1986), 273-279.
7 1bid., 117-129.
18 Ibid.
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2.2 PRE-BRITISH INTERVENTION

It should be noted that the “Jews'®” at this time occupy Palestine on religious and
historical grounds, claiming that Allah promised them this land, and they have a
historical and spiritual relationship with this land, and because they ruled Palestine for
a period of time in the past, and they exist on this land nowadays it belongs to them.
However, Muslims believe that Jews have freedom of religion, and no one has the right
to force them to change what they believe, but they have no right to displace people
from their homes and usurp their lands, property and holy places under false religious

claims.?

Since the 16th century, a religious Reform Party was founded “Protestant
party”, where many of the Protestants believed in the millennium prophecy, that the
Jews would meet again in Palestine, in preparation for the return of Christ who would
Christianized them, then lead them in the battle of “Armageddon”, defeat his enemies,
and then begin the era of 1,000 years of happiness. The majority of the Protestant
church's followers are British, American, Dutch and about half of Germany's
population. Thus, “Jewish Zionism?'” emerged especially among these Protestants, who

supported the Zionist project on religious background.??

With the political changes that took place in Europe in the 19th century, the
Russian government's hostility against the Jews increased because of their different

political views, and the hostility became apparent after Russia accused Jews of the

19 Jews: It is called to anyone who believes in Judaism and practices its rituals.

20 Mohsen Saleh, The Palestinian Cause Historical Backgrounds and Contemporary Developments,
(Beirut: Zaytouna Center for Studies and Consultations, 2012), 21.

2L Zionism is the nationalist movement of the Jewish people that espouses the re-establishment of and
support for a Jewish state in the Palestinian territory as the historic Land of Israel.

22 Regina Al-Sharif, Non-Jewish Zionism, Its Roots in Western History, translated from Hebrew by
Ahmed Abdullah Abdulaziz (Kuwait: National Council for Culture, Arts and Letters, 1985), 28-32.
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