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ABSTRACT

Since the perfection of Islam through the revelations to Prophet Muhammad #,
Muslims have always been engaged in wars until this day, and the akadith indicate
that war will continue will until near the end of times. Throughout the ages, the trends
of warfare has always developed in scale, means, and methods. Mostly through
customary laws, rules regulating warfare have always been set and developed. While
modern international humanitarian law (IHL) seems to have developed very rapidly
within the past century to meet the new challenges of war, figh al-jihad seems to
instead experience lethargy. It seems to be very difficult to find comprehensive and
accurate rulings of figh regarding various aspects of modern warfare, especially in the
means and methods. This research employs a doctrinal legal research to fill in the gap
of scholarship specifically in the rulings related to the means and methods of warfare.
It first explores the extent to which figh can develop, and whether it could be affected
by the development of science and technology and international law. Second, this
research examines three areas of the recent developments on the means and methods
of warfare: (i) proportionality and precaution in attacks, (ii) means and methods which
may cause unnecessary suffering and superfluous injuries, and (iii) treachery and
perfidy; and explores the options to develop figh al-jikad rulings to cover what has yet
to be covered or covered inaccurately. This research finds that certain areas of figh,
especially rules related to maslakat such as which include much of figh al-jikad, can,
to some extent, change depending on the circumstances which include developments
of science, technology, and international law. However, these developments are only
considered to the extent that it fulfils, and does not contradict, the principles and
purposes of the Shari‘ah. It is also found that the development of international law
regarding means and methods of warfare in the aforementioned three areas can, to a
large extent (but not all), be adopted into figh al-jikad.
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CHAPTER ONE

GENERAL INTRODUCTION

1.1 RESEARCH BACKGROUND

In its historical origins, the international laws regulating the conduct of armed conflict
have been coloured by very rich contributions from various civilisations, and figh al-
jihad (the Islamic law of war) was indeed a part of it since the time of Prophet
Muhammad #. As Jean Pictet notes, the Muslims did contribute very positive
practices in the ethical conduct of war unlike their Christian opponents, among them
are giving humane treatment towards war captives and having high standards of
chivary in honouring agreements.! But, as International Humanitarian Law (IHL)
develops, one should question whether figh al-jikad keeps up.

As time goes by, IHL is crystalised from all these customary practices from
various civilisations into international treaties and the Geneva Convention 1864 is
seen as the birth of modern IHL. As a branch of international law, IHL aims to
mitigate or limit the effects of armed conflicts, by covering two areas:?

i.  The protection of those not or no longer taking part in hostilities, and

ii. Restrictions on the means and methods of warfare.

The early sources of modern IHL are streamed into two branches to deal with
each of those areas. For the protection of those not or no longer taking part in
hostilities, IHL has what is known as the ‘Geneva Laws’. These are made by the

Geneva Conventions and typically specialise in providing rights and protections

! Jean Pictet, Development and Principles of International Humanitarian Law, (Geneva: Henry Dunant
Institute, 1985), 16-17.

2 Advisory Services on International Humanitarian Law, "What is International Humanitarian Law?",
ICRC, <https://www.icrc.org/eng/assets/files/other/what_is_ihl.pdf> (accessed 4 May, 2017). See
pages: 1-2.



towards certain persons during war, such as: the wounded and sick in war (land or in
shipwrecks), prisoners of war, and civilians. For the second area, i.e. the limitation of
the means and methods of warfare, IHL has what is known as the ‘Hague Laws’.
Consisting mostly of the Hague Regulations, they focus on the regulation of weaponry
and tactics of warfare; limiting their harmful effects. The Geneva Laws and Hague
Laws then merged when the Additional Protocols to the Geneva Conventions 1949
were made in 1977 (hereinafter, AP).3

This research focuses on the second area, i.e. the limitation on the means and
methods of warfare. The goal of IHL is to limit the harmful effects of war which do
not go well with the reality of human creativity for destruction. While war has been
going on since the beginning of human history, it has evolved from being destructive
to becoming worse: from bare hands to swords and then to guns, from crossbows to
mangonels then to cannons, from horses to tanks then to bomber jets. When one
weapon is used to be a danger within a radius of a few meters, now they can be a
danger within a radius of hundreds of miles.

Sassoli and Bouvier noted that IHL treaties always try to catch up with the
developments in warfare, but usually lag one step behind.* This is true for all laws, as
per the Dutch saying het recht hink achter de feiten aan.® However, the Hague
Regulations were made in the best way possible to meet the challenges of its time. In
addition, numerous other conventions such as the Convention of Certain Conventional
Weapons, the Convention on Cluster Munitions, and so many others, were also made
for this very purpose. A simple assessment is that although there may be areas where

IHL lags behind, it is catching up pretty good.

% See generally: Richard John Erickson, "Protocol I: A Merging of the Hague and Geneva Law of
Armed Conflict", Virginia Journal of International Law, vol. 19, no. 3 (1979): 557-592.

4 Marco Sassoli and Antoine A. Bouvier, How Does Law Protect In War?, vol. 1 (The International
Committee of the Red Cross, 2006), 131.

5 Loosely translated as ‘law always limps behind the development of things’, see: Sudikno
Mertokusumo, Mengenal Hukum (Suatu Pengantar), (Yogyakarta: Liberty, 3rd edn., 1991), 93.



Figh al-jihad, on the other hand, does not seem to be doing too well on this
field. This is despite the fact that jikad is supposed to be an important part of Islamic
teachings. It is so important to note that Prophet Muhammad # said that a Muslim
never participating in or desiring jihad is a hypocrite:®

This is why since the time of the early scholars, complete figh books will
always have a chapter on jihad, such as Al-Umm of Al-Shafi‘t, and treatises of
international law will always have a jikad part in it too such as Al-Siyar of Imam Al-
Shaybani. There were even special books on jikad such as Mashari al-Ashwaq by
Imam Ibn Nuhas. Works on comparative figh of different schools of jurisprudence
(madhhab) also have a chapter on jikad, such as Bidayat al-Mujtahid wa Nihayat al-
Mugtasid by Imam ibn Rushd.

It is then a wonder why the current scholarship of figh barely discusses the
topic of jihad sufficiently incorporating the very rapid development of means and
methods of warfare — even in the recent decades. Some works seem to be oblivious of
this problem, such as the work of Zayd bin ‘Abd al-Karim al-Zayd.” Al-Zayd
discusses IHL in Islam, but in doing so only speaks of the protection of persons not or
no longer involved in armed conflicts. This is of course a very important topic,
however by not mentioning the limitation of the means and methods of warfare at all,
Al-Zayd is missing out on a very important topic. Other works may seem to
incorrectly and inaccurately identify the issue, such as the works of Yasuf al-
Qaradawi.t There are a lot to be discussed on his approach, which is no doubt a
scholarly masterpiece. However, there are some issues that may need further

revisiting. For example, putting any explosive devices (from hand grenades to nuclear

& The Prophet # said:
O e and L obindiy BT Al ob s
“One who died but did not fight in the way of Allah nor did he express any desire (or determination)
for Jihad died the death of a hypocrite.” See: Muslim ibn al-Hajjaj al-Naysabtri, Sahih Muslim, Vol.
5, (Riyadh: Darussalam, 2007), hadith no.4931.
7 Zayd bin ‘Abd al-Kartm Al-Zayd, Mugaddimah fi al-Qaniin al-Duwali al-Insani fi al-Islam, (Kuwait:
The International Committee of the Red Cross, Kuwait Delegation, 2004).
8 Yusuf Al-Qardhawy, Figih Jikad (Bandung: Mizan, 2010).



weapons) under the same category and therefore applying the same ruling would be
unreasonable.

Therefore, there is a great need to fill the gap in figh al-jikad. 1t is hoped that
these gaps can be filled to adapt to the new developments in warfare. Doing so is the
objective of this research. To start with, there are a number of questions which would
need to be asked in order to address this problem properly.

The first question is on the relationship between the rules set in IHL and figh
al-jihad in limiting the means and methods of warfare to achieve the similar goal of
mitigating the harmful effects of war. The reality is that most, if not all, Islamic or
Muslim-Majority Nations (hereinafter referred to as Muslim Nations) are parties to the
major IHL conventions, or at least are considered to have acquiesced to them as
customary international law. Did the Muslim nations concede to modern IHL because
of figh al-jikad? Or is it despite of figh al-jihad? Therefore, a comprehensive
comparative analysis has to be made between the two bodies of law (IHL and figh al-
jihad).

One must map the issues out, and see whether there are problems and if yes,
where they are. Once the problems have been identified, a solution must be devised.

When the premise of Islam is to have a solution towards all problems and that
all problems must be solved with Islamic sources, the current works of figh does not
seem to cover certain areas or they do so improperly, and there may be a need for a
new ijtihad (i.e. juristic reasoning)® on the matter. This becomes the next question to
be answered.

The extent of which re-ijtihad is possible is also a question in itself, and how to
implement this re-ijtihad is another question. The sources and justification from which
changes of rules can be made can be subjected to tough debates. This has not

considered the extent of which it is possible to adopt rules which are not taken from

9 This term is elaborated more in Chapter Two.



