THE APPLICATION OF MASLAHAH IN THE
FORMULATION OF FATWA IN MALAYSIA

BY

SITI ZAINAB ABD RASHID

A thesis submitted in fulfilment of the requirement for the
degree of Doctor of Philosophy in Law

Ahmad Ibrahim Kulliyyah of Laws
International Islamic University Malaysia

SEPTEMBER 2020


http://www.google.com.my/url?url=http://www.iium.edu.my/educ&rct=j&frm=1&q=&esrc=s&sa=U&ei=KHqFVJaTIZKyuATNwoGoBw&ved=0CBMQFjAA&usg=AFQjCNH8CPBB4-yr6XSF1EeEZS5f3iT02w




ABSTRACT

Islam, as a religion of truth, instantiates the code of life as designed by its Creator. It is
characterised as flexible to facilitate the rapid changes and development of time and
places. Additionally, this distinctive feature is vital not only to demonstrate Islam’s
suitability and superiority but also to support the progression of the legal structures to
bring the benefit for the ummah. In this regard, fatwa is one of the legal tools in
providing a solution to new circumstances. This study deals with fatwa as the
mechanism for the elucidation of rulings. Generally, the formulation of fatwa is closely
related to the principle of maslakah as the end result of the ruling. In this instance,
Islamic law under Muslim juristic purview has laid down certain parameters of fatwa
and maslahah before a new ruling is established. This study aims to investigate the
fatwa derivation in Malaysia with regard to whether the application of maslahah
conform with a proper guideline due to the minimal evidence provided that renders the
fatwa as ambiguous. The examination extends to the concept and application of
maslahah in Islamic jurisprudence to see whether the derivation of fatwa in Malaysia
conforms to certain uniformed parameters as outlined under Islamic law or not. The
study also analysed selected fatwas issued by the MKI’s Muzakarah Committee and by
several States in Malaysia to examine whether they are based upon certain standards
and procedures as well as to determine the extent of the application of maslahah in the
formulation of fatwa. The research adopts qualitative research involving doctrinal and
conceptual analysis where the doctrine and concept of fatwa and maslahah are
examined and appraised. The findings of the research reveal that the ambiguity in the
fatwa was due to the inadequacy of the provision of sighah of fatwa in the State
Enactments. Furthermore, the fatwa also lacks the details with regard to the justification
and ratiocination of the ruling in the sighah. It is suggested that the provision with
regard to the sighah of fatwa should be provided in the State Enactments which includes
the explanation and evidence should the necessity arises since a comprehensive
explanation, basis and reasoning contribute to a better understanding of the ruling.
Furthermore, the parameters of fatwa and maslahah should be strictly adhered to, and
the application of maslahah in the formulation of fatwa should be coordinated and
uniformed in all Sates in Malaysia, specifically the matters related to national interest.
It is hoped that the results and findings of this research will be useful for reference and
future research particularly in relation to the execution of fatwa based on national
interest.
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CHAPTER ONE
INTRODUCTION

1.1 BACKGROUND OF STUDY

One of the outstanding features of Islamic law is the ability to respond to changes and
development without altering its structure and nature. This is due to the constant,
flexible, and tolerant qualities of its theories and principles. Additionally, the process
of the ruling’s derivation requires the consideration of certain criteria, namely the
adherence to necessity (darirah) or needs (kajat); the adherence to maslahah (benefit)
principle; the adherence to the custom and habits, etc.! Neglecting one or more of these
will turn the society from the ruling, where they will purposely or mistakenly get caught
in unlawful deeds or munkar. These criteria are particularly imperative for Malaysia,
where multiple ethnicities and cultures create diversity in social conditions.

Generally, the fatwa institutions in Malaysia are under the jurisdiction of the
States’ Islamic Religious Council. Accordingly, there are fourteen (14) Muftis
representing 13 states and one federal territory of Malaysia, where the diverse opinion
with regard to a similar issue is inevitable. This has raised the need and necessity for a
body at the national level to streamline the development and advancement of Islamic
Religious Affairs. As a result, the National Council of Islamic Religious Affairs or
Majlis Kebangsaan Hal Ehwal Agama Islam Malaysia (MKI) has been established at
the behest of the Conference of Rulers on July 1%, 1969.2 Under this establishment, the

Conference of National Fatwa Council for Islamic Religious Affairs (Muzakarah

! Wahbah al-Zuhayli, Subul Al-Istifadah min al-Nawazil wa al-Fatawa wa al-‘Amal al-Fighi fi al-
Tatbigat al-Mu ‘ssirah, (Dimashq: Dar al-Maktabi, 2001), 31, 44, 48.

2 Farid Sufian Shuaib, “Strengthening Administrative Institutions of Islamic Law in Malaysia: An
Overview”, Jurnal Syariah, vol. 16, (2008): 443-464.



Jawatankuasa Fatwa Majlis Kebangsaan bagi Hal Ehwal Agama Islam Malaysia) is
responsible for issuing fatwa at the national level as an attempt to streamline the fatwa
at the national level.

The necessity of this institution is particularly significant throughout the
emergence of the unprecedented contemporary legal issue at the national level that
needs to be dealt with effectively. This is because the fatwa must adhere to the principle
of maslahah that covers the public interest and does not confine to certain individuals
or parties. Therefore, a study pertaining to the fatwa issued by this council is significant
to provide a better understanding for the people regarding the principles underlying
these fatwas. Moreover, the fatwa that is issued based on the framework of fatwa
derivation will assure the most accurate ruling by way of ijtihad. Thus, the concept of
maslahah will be investigated, specifically whether its parameters are being adhered to

with regard to its application in the formulation of fatwa.

1.2 SUMMARY OF THE RESEARCH

This study will analyse the maslahah as the end result of the ruling in the fatwa issued
by the National Fatwa Council and by the State Fatwa Council. The study begins by
discussing the theoretical view of fatwa under Islamic law, where the conditions, the
scope and purview of fatwa, its parameters, and role in contemporary Muslim society
will be studied. This is followed by the discussion on the administration of fatwa
institution in Malaysia. At the heart of this study, the principle of masiahah in Islamic
jurisprudence will be examined. As maslahah is the result of the ruling, the discussion
will include the determination of an appropriate attribute (wasf) as the basis for
ratiocination of the ruling (ta‘lil), as well as the parameters of maslahah that must be

adhered to in order to achieve the maslahah. This will be followed by an analytical



review of selected fatwa issued by the National and State Fatwa Council with regard to
the application of the above-mentioned principle. Finally, this study will provide

suggestions and recommendations for the improvement of fatwa institution in Malaysia.

1.3 STATEMENT OF PROBLEM

The requirement for a ruling to meet certain parameters and procedures at its initiation
is a prevalent practice to ensure that it is based on proper reasoning and ratiocination.
Subsequently, the guideline for the application of maslahah in the formulation of fatwa
is essential for the maslahah to be produced upon issuance. Consequently, the
guidelines for fatwa derivation by the MKI’s Muzakarah Committee (MMC) provides
a comprehensive solution with regard to the parameters of fatwa issuance. However,
the issuance of fatwa in Malaysia nowadays does not seem to demonstrate a proper
parameter and guidelines that are based upon whenever a fatwa is issued and published
in the gazette. Irrefutably, a proper explanation and reasoning is necessary when
maslahah is not applied in the application of fatwa. Nevertheless, it is no exaggeration
to say that the fatwa issued in Malaysia seems to be published without ratiocination and
reasoning.

Therefore, this study is undertaken based on the premise that the formulation of
fatwa seems not to be based on proper parameters and guidelines when applying the
maslahah. At the same time, there is insufficient evidence on all the fatwa. As a result,

this leads to ambiguity and inadequacy of fatwa in Malaysia.

1.4 OBJECTIVES OF THE STUDY

The study aimed to achieve the following objectives:

a. To investigate the conceptual framework for maslahah.



b. To examine the theoretical framework for fatwa derivation.

c. Toanalyse selected fatwa based on maslahah in Malaysia i.e., whether they are
based upon certain standard procedures or parameters as defined in Malaysia
and Islamic Law.

d. To provide suggestions and recommendations to improve fatwa institution in

Malaysia to improve the administration of fatwa and its institution.

1.5 SIGNIFICANCE OF THE STUDY

This study advances our understanding with regard the methodology on the formulation
of fatwa. It will provide the guidelines and parameters for the fatwa committee to be
referred to for the issuance of fatwa. It will also be a significant reference for the fatwa

committee, researcher, academician, Shari‘ah court judges, and legal practitioners.

1.6 HYPOTHESIS

The research is based on the hypothesis that the greater number of fatwas in Malaysia
has no reasoning included in its publication. If the evidence is an integral part of the
fatwa, it will bring maslahah to the public as the explanation is unambiguous and

apprehensible.

1.7 LITERATURE REVIEW

Recognising the vital role of fatwa in Islamic law, the subject related to fatwa has been
studied and analysed frequently, particularly in its substantive relation to the context in
which the fatwa has been constituted.

As this study concentrates on the application of maslahah, the discussion of this

theory amongst the Usulis has embarked upon its affiliation with the objective of the



Shari‘ah (maqgasid al-shari‘ah). It was invoked in detail by the famous classical jurist
‘Izz al-Din ibn ‘Abd al-Salam (d. 660H) in his book entitled ‘Rules of Derivation of
Laws for Reforming the People’ (Qawa id al-Akkam fi Islah al-Anam). He wrote the
book purposely to illustrate the benefit (masalih) of worship, transactions; to explain
the permissible things, and to illustrate the prevalence of maslahah and the precedence
of prevention of mafsadah. He confined his discussion within the acquisition of
magslahah and the repulsion of harm (mafsadah) simultaneously; the concept and the
relation of both principles; as well as its classifications. The author has based his book
upon illustrating the legal maxims related to maslahah and mafsadah. From these
various examples, he devises general rules as a regulation that governs those examples.
For example, he set up a section with regard to the maslahah that does not entail any
mafsadah.?

A number of contemporary scholars have adopted various approaches. Some
authors work directly in discussing the concept of maslahah. The work, such as Dawabit
al-Maslahah fi al-Shari‘ah al-1slamiyyah by Dr. Muhammad Sa‘id Ramadan al-Biut;
al-Maslahah fi al-Tashric al-Islami by Mustafa Zayd, and Nazariyyah al-Maslahah fr
al-Figh al-Islami by Dr. Husayn Hamid Hassan, attempt to view the status of maslahah
as a basis for a new ruling.

Al-Buti’s work takes the view of maslahah in the most restrictive way.
According to him, only the maslahah that has the support of legal proof such as analogy
(Qiyas) is eligible to be a basis in legal reasoning. This has been emphasized by al-

Buti’s purpose of work is setting down the rules for the utilization of maslahah in legal

3 ‘Izz al-Din ‘Abd al-Aziz ibn ‘Abd al-Salam, Rules of the Derivation if Laws for Reforming the People,
translated from Arabic by Muhammad Anas Al-Muhsin et al (Kuala Lumpur: IBFIM, 2010).



reasoning.* Hassan’s work, on the other hand, is the most thorough investigation of
maslahah that can be found in classical legal theory’s (Usul al-Figh) works. He
concludes that all the Usulis agree that as long as maslahah is generally supported by
the Shari‘ah evidence, it is eligible as a basis for new rulings. Even though his analysis
concentrates on the Malikis and the Shafiis Schools of law, the other two are analysed
as well. He found out that all the four major Schools of thought are in agreement with
regard to maslahah.’

Contrary to the two previous works, Zayd expounds a different view. In his
work, he takes the position that even the maslahah has not been supported by any
Shari‘ah evidence, it is nonetheless eligible as a basis for new rulings. His inference is
based on some of the Companion’s legal opinions and other classical jurists particularly
Imam Malik.®

Other contemporary works on this subject deal directly with al-Maslahah al-
Mursalah in various approaches. The works, such as al-Masalih al-Mursalah wa
Makanatuha fi al-Tashri© by Prof. Dr. Jalaluddin <Abdul-Rahman Jalal, and al-
Maslahah al-Mursalah Hagigatuha wa Dawabiruhd by Dr. Nuruddin al-Khadimi, offer
a generic discussion of the subject, comprising the concept, the classification, and the
conditions as well as its legal status. These works are general manuals and therefore, it
does not delve into details with regard to the aspects covered.

Jalal’s (1983) work demonstrates a practical view for the utilization of maslahah
as a basis of new ruling as maslahah is affiliated with the objective of Shari‘ah. He

concluded that the mujtahid is unable to turn a blind eye on this principle due to the

4 Muhammad Sa‘id Ramadan al-Biti, Dawdbis al-Maslahah fi al-Shariah al-Islamiyyah, (Bayriit:
Mu’assasah al-Risalah, n.d.).

5 Husayn Hamid Hassan, Nazariyyah al-Maslahah fi al-Figh al-Islami, (Al-Qahirah: Maktabah al-
Mutanabbi, 1981).

6 Mustafa Zayd, al-Maslahah fi al-Tashri® al-Islami, (n.p., 2" edn., 1964).



reason that applying rational proofs will make Shari‘ah vulnerable. However, an ijtihad
by a pious person who possess Shari‘ah knowledge and Usul al-Figh will be beneficial
for the entire Muslim nation.’

Al-Khadimi (2000), on the other hand, presented his work in a comprehensive
approach. He concluded that the value of the principle is related to the existence of
human beings by virtue of Islamic law as it brings the benefit or repels the harm in the
entire daily activities, i.e., in conducts, works, ideas, thoughts, and so on. However, it
cannot be simply applied by any person who is not qualified for the derivation of
rulings.®

The principle of maslahah is also applicable to various fields and is possible to
be utilized in management and administration as well. ‘Abdul ‘Aziz ‘Ali Sa‘ud (2005)
attempts to identify the standard, the principle, and the method in evaluating the public
interest that has been taken into account by the Shari‘ah. He also embarks upon the
method of utilizing this principle as a mechanism in decision-making. He provides an
explanation regarding the principle of maslahah specifically for executives and
administrators’ personnel considering their lack of knowledge with regard to Islamic
law. In his discussion, he provides the elements that has to be taken into account in
relation to decision making under Islamic law. Finally, he provides an overview of
maslahah, which includes the maslahah al-mursalah.’

The outstanding importance of maslahah and its affiliation with the objective of
the Shari‘ah is the subject of Jalil’s endeavour (2006). In his study, he examined the

impact and significances of the concept of maslahah and the doctrine of Magasid al-

7 Jalaluddin Abdul-Rahman Jalal, al-Masalih al-Mursalah wa Makanatuha fi al-Tashri, (n.p.; 1983).
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Shari‘ah on the project evaluation procedure in an Islamic framework. He adopted the
descriptive method to discuss the definition and classification of maslahah in the
Islamic jurisprudence.

He also applied both the inductive and deductive methods as well as the
analytical method to examine and analyse the literature of the Muslim scholars related
to the topic. He found that the concept of maslahah establishes a more detailed order of
priorities amongst competing projects rationalises choices under the light of the
Shari‘ah and ensures the coherence of the selected project with the Shari‘ah objectives
and the Islamic system.?

Taking eligibility of maslahah into consideration as the basis for ruling, Laldin
has examined the parameters for this utilization in 2010. He commences his study by
presenting the concept of maslahah and its relationship with the objective of the
Shari‘ah, as well as the juristic view of the maslahah based on the Qur’an and the
Sunnah. This is followed by discussing the parameters of maslahah and its
contemporary applications in financial transactions. The research concluded that
maslahah is relevant to be focused on in modern Islamic finance as it has been addressed
by scholars through Islamic legislation for the benefits of the Ummah and to remove
the hardships resulting from a strict law. However, in issuing a resolution based on
maslahah, the parameters that governed the application of masiahah must be taken into
account in order to issue a sound and accurate resolutions on Islamic financial matters.!

As maslahah is one of the principles for the derivation of rulings, the instance

that the maslahah is in conflict with the Shari‘ah evidence is inevitable, especially in

10 Abdullaah Jalil, "The Significances of Maslahah Concept and Doctrine of Magasid (Objectives) Al-
Shari‘ah in Project Evaluation”, The Journal of Muamalat and Islamic Finance Research (JMIFR), vol.
3, no. 1 (2006): 171-202.
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new circumstances. Mohd Naim (2003) explores the issue of maslahah and nass. His
main discussion is centred on the application of masiahah in the ijtihad and the possible
instances where maslahah may take precedence over nass. He presents the two
arguments by Najm al-Din al-Tafi and the majority of legal theorists in determining the
ruling based on the principle of maslahah. He concluded his study with the rules to be
observed in issuing a ruling so as to ensure that maslahah would not nullify the
Lawgiver’s ruling.?

In relation to this, Sulaiman (2005) discusses the concept of maslahah wa al-
nass (maslahah and the legal text) as an approach in analysing the Prophet’s hadith, and
as Islamic legal evidence that has rational and reasonable sense. This can be achieved
through the process of ratiocination (ta‘lil al-ahkam) as its design is to highlight the
dynamic of Islamic law in term of protection and flexibility for the contemporary
Muslim society. The objective is to ensure that every new ruling derived is accurate for
the benefit of the Muslim in this world and the hereafter.:®

This field of research is also fortunate to have contributions at the level of
doctoral dissertation. In one thesis, Ihsan Abdul-Wajid Bagby (1986) attempts to
present the basic views of the legal theorists (Usulis) on maslahah, comprises of
proponents and opponents of maslahah. Upon analysing the advocate of each view, he
found out that the theory of maslahah is based on positivistic nature, which resulted in
limiting the role of maslahah, as it is too mechanical when it faced with hard cases and
new circumstances. However, for the supporters of maslahah, by providing classical

legal theory with a criterion and framework by which the law could attempt to tackle
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