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ABSTRACT 

Islam, as a religion of truth, instantiates the code of life as designed by its Creator. It is 

characterised as flexible to facilitate the rapid changes and development of time and 

places. Additionally, this distinctive feature is vital not only to demonstrate Islam’s 

suitability and superiority but also to support the progression of the legal structures to 

bring the benefit for the ummah. In this regard, fatwa is one of the legal tools in 

providing a solution to new circumstances. This study deals with fatwa as the 

mechanism for the elucidation of rulings. Generally, the formulation of fatwa is closely 

related to the principle of maÎlaÍah as the end result of the ruling. In this instance, 

Islamic law under Muslim juristic purview has laid down certain parameters of fatwa 

and maÎlaÍah before a new ruling is established. This study aims to investigate the 

fatwa derivation in Malaysia with regard to whether the application of maÎlaÍah   

conform with a proper guideline due to the minimal evidence provided that renders the 

fatwa as ambiguous. The examination extends to the concept and application of 

maÎlaÍah in Islamic jurisprudence to see whether the derivation of fatwa in Malaysia 

conforms to certain uniformed parameters as outlined under Islamic law or not. The 

study also analysed selected fatwas issued by the MKI’s Muzakarah Committee and by 

several States in Malaysia to examine whether they are based upon certain standards 

and procedures as well as to determine the extent of the application of maÎlaÍah in the 

formulation of fatwa. The research adopts qualitative research involving doctrinal and 

conceptual analysis where the doctrine and concept of fatwa and maÎlaÍah are 

examined and appraised. The findings of the research reveal that the ambiguity in the 

fatwa was due to the inadequacy of the provision of ÎÊghah of fatwa in the State 

Enactments. Furthermore, the fatwa also lacks the details with regard to the justification 

and ratiocination of the ruling in the ÎÊghah. It is suggested that the provision with 

regard to the ÎÊghah of fatwa should be provided in the State Enactments which includes 

the explanation and evidence should the necessity arises since a comprehensive 

explanation, basis and reasoning contribute to a better understanding of the ruling. 

Furthermore, the parameters of fatwa and maÎlaÍah should be strictly adhered to, and 

the application of maÎlaÍah in the formulation of fatwa should be coordinated and 

uniformed in all Sates in Malaysia, specifically the matters related to national interest. 

It is hoped that the results and findings of this research will be useful for reference and 

future research particularly in relation to the execution of fatwa based on national 

interest.  
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 خلاصة البحث 
ABSTRACT IN ARABIC 

إن الإسلام، باعتباره دين الحق، يشكل رمز الحياة كما رسمها خالقه، يتميز بالمرونة لتسهيل التغيرات  
لإثبات ملاءمة  السريعة وتطور الزمان والأماكن، بالإضافة إلى ذلك، تعتبر هذه الميزة حيوية ليس  

وفي هذا الصدد،   القانونية لجلب مصلحة الأمة،   الإسلام وتفوقه فحسب بل لدعم تقدم الهياكل 
تعتبر الفتوى من الأدوات القانونية في إيجاد حل لظروف جديدة. وتتناول هذه الدراسة الفتوى كآلية  

جة النهائية للحكم بشكل عام،  لتوضيح الأحكام، فإن صياغة الفتوى ترتبط ارتباطاً وثيقًا بمبدأ النتي 
يير معينة  شريعة الإسلامية في إطار الاختصاص القانوني الإسلامي معا في هذه الحالة، وقد حددت ال 

للفتاوى والملاحظات قبل صدور حكم جديد. وتهدف هذه الدراسة إلى التحقق من استنباط الفتوى  
ق مع التوجيه المناسب بسبب الحد الأدنى من  في ماليزيا فيما يتعلق بما إذا كان تطبيق المصلحة يتواف 

المصلحة وتطبيقها في الفقه  ة التي تجعل الفتوى غامضة، وتمتد هذه الدراسة إلى مفهوم  الأدلة المقدم 
الإسلامي لمعرفة ما إذا كانت طريقة استنباط الفتوى في ماليزيا تتوافق مع بعض المعايير النظامية على  

ة عن لجنة  كما حللت الدراسة فتاوى مختارة صادر   .عة الإسلامية أم لا النحو المحدد في إطار الشري 
( والعديد من الولايات في ماليزيا لبحث ما إذا كانت  Muzakarah MKIمذاكرة أم كي أي ) 

تستند إلى معايير وإجراءات معينة وكذلك لتحديد مدى تطبيق المذهب في صياغة الفتوى. ويعتمد  
م دراسة  ي يشمل المنهج التحليلي المكتبي القانوني والنظري حيث تت البحث على البحث النوعي الذ 

ومفاهيم الفتوى والمصلحة. وأوضحت نتائج البحث أن سبب الغموض في الفتوى   وتقييم مبادئ 
يرجع إلى عدم كفاية توفير الفتوى في تشريعات الدولة، علاوة على ذلك، تفتقر الفتوى أيضًا إلى  

وى في  البحث توفير نصوص الفت  ير وصدور الحكم من الصيغة. ويقترح التفاصيل فيما يتعلق بتبر 
التي تتضمن التوضيح والأدلة إذا دعت الضرورة لأن التوضيح الشامل والأساس  تشريعات الدولة  

الفتوى   بمعايير  بدقة  الالتزام  ذلك، يجب  على  وعلاوة  الأحكام.  فهم  يسهم في تحسين  والتعليل 
يا، وخاصة  طبيق المصلحة في صياغة الفتوى في جميع الولايات في ماليز والمصلحة، كما يجب تنسيق وت 

الم  ومن  الوطنية.  بالمصلحة  المتعلقة  المسائل  للمراجع  في  مفيدة  البحث  هذا  نتائج  تكون  أن  ؤمل 
 والبحوث المستقبلية خاصة فيما يتعلق بتنفيذ الفتوى على أساس المصلحة الوطنية.  
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CHAPTER ONE 

INTRODUCTION 

1.1 BACKGROUND OF STUDY 

One of the outstanding features of Islamic law is the ability to respond to changes and 

development without altering its structure and nature. This is due to the constant, 

flexible, and tolerant qualities of its theories and principles. Additionally, the process 

of the ruling’s derivation requires the consideration of certain criteria, namely the 

adherence to necessity (ÌarËrah) or needs (ÍajÉt); the adherence to maÎlaÍah (benefit) 

principle; the adherence to the custom and habits, etc.1 Neglecting one or more of these 

will turn the society from the ruling, where they will purposely or mistakenly get caught 

in unlawful deeds or munkar. These criteria are particularly imperative for Malaysia, 

where multiple ethnicities and cultures create diversity in social conditions.   

Generally, the fatwa institutions in Malaysia are under the jurisdiction of the 

States’ Islamic Religious Council. Accordingly, there are fourteen (14) Muftis 

representing 13 states and one federal territory of Malaysia, where the diverse opinion 

with regard to a similar issue is inevitable. This has raised the need and necessity for a 

body at the national level to streamline the development and advancement of Islamic 

Religious Affairs. As a result, the National Council of Islamic Religious Affairs or 

Majlis Kebangsaan Hal Ehwal Agama Islam Malaysia (MKI) has been established at 

the behest of the Conference of Rulers on July 1st, 1969.2 Under this establishment, the 

Conference of National Fatwa Council for Islamic Religious Affairs (Muzakarah 

 
1 Wahbah al-ZuÍaylÊ, Subul Al-IstifÉdah min al-NawÉzil wa al-FatÉwÉ wa al-‘Amal al-FiqhÊ fÊ al-

TatbiqÉt al-MuÑÎsirah, (Dimashq: DÉr al-MaktabÊ, 2001), 31, 44, 48.  
2 Farid Sufian Shuaib, “Strengthening Administrative Institutions of Islamic Law in Malaysia: An 

Overview”, Jurnal Syariah, vol. 16, (2008): 443-464.  
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Jawatankuasa Fatwa Majlis Kebangsaan bagi Hal Ehwal Agama Islam Malaysia) is 

responsible for issuing fatwa at the national level as an attempt to streamline the fatwa 

at the national level.  

 The necessity of this institution is particularly significant throughout the 

emergence of the unprecedented contemporary legal issue at the national level that 

needs to be dealt with effectively. This is because the fatwa must adhere to the principle 

of maÎlaÍah that covers the public interest and does not confine to certain individuals 

or parties. Therefore, a study pertaining to the fatwa issued by this council is significant 

to provide a better understanding for the people regarding the principles underlying 

these fatwas. Moreover, the fatwa that is issued based on the framework of fatwa 

derivation will assure the most accurate ruling by way of ijtihad. Thus, the concept of 

maÎlaÍah will be investigated, specifically whether its parameters are being adhered to 

with regard to its application in the formulation of fatwa.  

  

1.2 SUMMARY OF THE RESEARCH  

This study will analyse the maÎlaÍah as the end result of the ruling in the fatwa issued 

by the National Fatwa Council and by the State Fatwa Council. The study begins by 

discussing the theoretical view of fatwa under Islamic law, where the conditions, the 

scope and purview of fatwa, its parameters, and role in contemporary Muslim society 

will be studied. This is followed by the discussion on the administration of fatwa 

institution in Malaysia. At the heart of this study, the principle of maÎlaÍah in Islamic 

jurisprudence will be examined. As maÎlaÍah is the result of the ruling, the discussion 

will include the determination of an appropriate attribute (waÎf) as the basis for 

ratiocination of the ruling (taÑlÊl), as well as the parameters of maÎlaÍah that must be 

adhered to in order to achieve the maÎlaÍah.  This will be followed by an analytical 
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review of selected fatwa issued by the National and State Fatwa Council with regard to 

the application of the above-mentioned principle. Finally, this study will provide 

suggestions and recommendations for the improvement of fatwa institution in Malaysia.  

 

1.3 STATEMENT OF PROBLEM  

The requirement for a ruling to meet certain parameters and procedures at its initiation 

is a prevalent practice to ensure that it is based on proper reasoning and ratiocination. 

Subsequently, the guideline for the application of maÎlaÍah in the formulation of fatwa 

is essential for the maÎlaÍah to be produced upon issuance. Consequently, the 

guidelines for fatwa derivation by the MKI’s Muzakarah Committee (MMC) provides 

a comprehensive solution with regard to the parameters of fatwa issuance. However, 

the issuance of fatwa in Malaysia nowadays does not seem to demonstrate a proper 

parameter and guidelines that are based upon whenever a fatwa is issued and published 

in the gazette. Irrefutably, a proper explanation and reasoning is necessary when 

maÎlaÍah is not applied in the application of fatwa. Nevertheless, it is no exaggeration 

to say that the fatwa issued in Malaysia seems to be published without ratiocination and 

reasoning.  

Therefore, this study is undertaken based on the premise that the formulation of 

fatwa seems not to be based on proper parameters and guidelines when applying the 

maÎlaÍah. At the same time, there is insufficient evidence on all the fatwa. As a result, 

this leads to ambiguity and inadequacy of fatwa in Malaysia.  

 

1.4 OBJECTIVES OF THE STUDY  

The study aimed to achieve the following objectives:  

a. To investigate the conceptual framework for maÎlaÍah.  
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b. To examine the theoretical framework for fatwa derivation.  

c. To analyse selected fatwa based on maÎlaÍah in Malaysia i.e., whether they are 

based upon certain standard procedures or parameters as defined in Malaysia 

and Islamic Law.  

d. To provide suggestions and recommendations to improve fatwa institution in 

Malaysia to improve the administration of fatwa and its institution.  

 

1.5 SIGNIFICANCE OF THE STUDY 

This study advances our understanding with regard the methodology on the formulation 

of fatwa. It will provide the guidelines and parameters for the fatwa committee to be 

referred to for the issuance of fatwa. It will also be a significant reference for the fatwa 

committee, researcher, academician, SharÊÑah court judges, and legal practitioners.   

 

1.6 HYPOTHESIS  

The research is based on the hypothesis that the greater number of fatwas in Malaysia 

has no reasoning included in its publication. If the evidence is an integral part of the 

fatwa, it will bring maÎlaÍah to the public as the explanation is unambiguous and 

apprehensible.  

 

1.7 LITERATURE REVIEW  

Recognising the vital role of fatwa in Islamic law, the subject related to fatwa has been 

studied and analysed frequently, particularly in its substantive relation to the context in 

which the fatwa has been constituted.  

 As this study concentrates on the application of maÎlaÍah, the discussion of this 

theory amongst the Usulis has embarked upon its affiliation with the objective of the 
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SharÊÑah (maqÉÎid al-sharÊÑah). It was invoked in detail by the famous classical jurist 

ÑIzz al-DÊn ibn ÑAbd al-SalÉm (d. 660H) in his book entitled ‘Rules of Derivation of 

Laws for Reforming the People’ (QawÉÑÊd al-AÍkÉm fÊ IÎlÉÍ al-AnÉm). He wrote the 

book purposely to illustrate the benefit (maÎÉlih) of worship, transactions; to explain 

the permissible things, and to illustrate the prevalence of maÎlaÍah and the precedence 

of prevention of mafsadah. He confined his discussion within the acquisition of 

maÎlaÍah and the repulsion of harm (mafsadah) simultaneously; the concept and the 

relation of both principles; as well as its classifications. The author has based his book 

upon illustrating the legal maxims related to maÎlaÍah and mafsadah. From these 

various examples, he devises general rules as a regulation that governs those examples. 

For example, he set up a section with regard to the maÎlaÍah that does not entail any 

mafsadah.3   

 A number of contemporary scholars have adopted various approaches. Some 

authors work directly in discussing the concept of maÎlaÍah. The work, such as ÖawÉbiÏ 

al-MaÎlaÍah fi al-SharÊÑah al-IslÉmiyyah by Dr. MuÍammad SaÑÊd RamaÌÉn al-BËÏÊ; 

al-MaÎlaÍah fi al-TashrÊÑ al-IslÉmÊ by MuÎÏafÉ Zayd, and NaÐariyyah al-MaÎlaÍah fÊ 

al-Fiqh al-IslÉmÊ by Dr. ×usayn ×Émid ×assÉn, attempt to view the status of maÎlaÍah 

as a basis for a new ruling.  

 Al-BËÏÊ’s work takes the view of maÎlaÍah in the most restrictive way. 

According to him, only the maÎlaÍah that has the support of legal proof such as analogy 

(QiyÉs) is eligible to be a basis in legal reasoning. This has been emphasized by al-

BËtÊ’s purpose of work is setting down the rules for the utilization of maÎlaÍah in legal 

 
3 ÑIzz al-DÊn ÑAbd al-ÑAzÊz ibn ÑAbd al-SalÉm, Rules of the Derivation if Laws for Reforming the People, 

translated from Arabic by MuÍammad Anas Al-Muhsin et al (Kuala Lumpur: IBFIM, 2010).  
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reasoning.4 ×assÉn’s work, on the other hand, is the most thorough investigation of 

maÎlaÍah that can be found in classical legal theory’s (UÎËl al-Fiqh) works. He 

concludes that all the Usulis agree that as long as maÎlaÍah is generally supported by 

the SharÊÑah evidence, it is eligible as a basis for new rulings. Even though his analysis 

concentrates on the Malikis and the Shafiis Schools of law, the other two are analysed 

as well. He found out that all the four major Schools of thought are in agreement with 

regard to maÎlaÍah.5  

 Contrary to the two previous works, Zayd expounds a different view. In his 

work, he takes the position that even the maÎlaÍah has not been supported by any 

SharÊÑah evidence, it is nonetheless eligible as a basis for new rulings. His inference is 

based on some of the Companion’s legal opinions and other classical jurists particularly 

ImÉm MÉlik.6  

 Other contemporary works on this subject deal directly with al-MaÎlaÍah al-

Mursalah in various approaches. The works, such as al-MaÎÉlih al-Mursalah wa 

MakÉnatuhÉ fÊ al-TashrÊÑ by Prof. Dr. JalÉluddÊn ÑAbdul-RahmÉn JalÉl, and al-

MaÎlaÍah al-Mursalah ×aqÊqatuha wa ÖawÉbiÏuhÉ by Dr. NuruddÊn al-KhÉdimÊ,  offer 

a generic discussion of the subject, comprising the concept, the classification, and the 

conditions as well as its legal status. These works are general manuals and therefore, it 

does not delve into details with regard to the aspects covered.  

 JalÉl’s (1983) work demonstrates a practical view for the utilization of maÎlaÍah 

as a basis of new ruling as maÎlaÍah is affiliated with the objective of SharÊÑah. He 

concluded that the mujtahid is unable to turn a blind eye on this principle due to the 

 
4 MuÍammad SaÑÊd RamaÌÉn al-BËtÊ, ÖawÉbiÏ al-MaÎlaÍah fÊ al-SharÊÑah al-IslÉmiyyah, (BayrËt: 

Mu’assasah al-RisÉlah, n.d.).  
5 ×usayn ×Émid ×assÉn, NaÐariyyah al-MaÎlaÍah fÊ al-Fiqh al-IslÉmÊ, (Al-QÉhirah: Maktabah al-

MutanabbÊ, 1981).  
6 MuÎÏafÉ Zayd, al-MaÎlaÍah fÊ al-TashrÊÑ al-IslÉmÊ, (n.p., 2nd edn., 1964).   
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reason that applying rational proofs will make SharÊÑah vulnerable. However, an ijtihad 

by a pious person who possess SharÊÑah knowledge and UÎËl al-Fiqh will be beneficial 

for the entire Muslim nation.7  

 Al-KhÉdimÊ (2000), on the other hand, presented his work in a comprehensive 

approach. He concluded that the value of the principle is related to the existence of 

human beings by virtue of Islamic law as it brings the benefit or repels the harm in the 

entire daily activities, i.e., in conducts, works, ideas, thoughts, and so on. However, it 

cannot be simply applied by any person who is not qualified for the derivation of 

rulings.8  

 The principle of maÎlaÍah is also applicable to various fields and is possible to 

be utilized in management and administration as well. ÑAbdul ÑAzÊz ÑAlÊ SaÑËd (2005) 

attempts to identify the standard, the principle, and the method in evaluating the public 

interest that has been taken into account by the SharÊÑah. He also embarks upon the 

method of utilizing this principle as a mechanism in decision-making. He provides an 

explanation regarding the principle of maÎlaÍah specifically for executives and 

administrators’ personnel considering their lack of knowledge with regard to Islamic 

law. In his discussion, he provides the elements that has to be taken into account in 

relation to decision making under Islamic law. Finally, he provides an overview of 

maÎlaÍah, which includes the maÎlaÍah al-mursalah.9  

The outstanding importance of maÎlaÍah and its affiliation with the objective of 

the SharÊÑah is the subject of Jalil’s endeavour (2006). In his study, he examined the 

impact and significances of the concept of maÎlaÍah and the doctrine of MaqÉÎid al-

 
7 JalÉluddÊn ÑAbdul-RahmÉn JalÉl, al-MaÎÉlih al-Mursalah wa MakÉnatuha fÊ al-TashrÊÑ, (n.p.; 1983).  
8 NuruddÊn al-KhÉdimÊ, al-MaÎlaÍah al-Mursalah ×aqÊqatuha wa ÖawÉbiÏuhÉ, (BayrËt: DÉr ibn ×azm, 

2000).  
9 ÑAbdul-ÑAzÊz ibn SaÏÏÉm ibn ÑAbdul-ÑAzÊz Ói SaÑËd, IttikhÉdh al-QarÉr bi al-MaÎlaÍah, (Riyadh: 

JÉmiÑah al-ImÉm MuÍammad ibn SaÑËd al-IslÉmiyyah, 1426H).  
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SharÊÑah on the project evaluation procedure in an Islamic framework. He adopted the 

descriptive method to discuss the definition and classification of maÎlaÍah in the 

Islamic jurisprudence.  

He also applied both the inductive and deductive methods as well as the 

analytical method to examine and analyse the literature of the Muslim scholars related 

to the topic. He found that the concept of maÎlaÍah establishes a more detailed order of 

priorities amongst competing projects rationalises choices under the light of the 

SharÊÑah and ensures the coherence of the selected project with the SharÊÑah objectives 

and the Islamic system.10  

Taking eligibility of maÎlaÍah into consideration as the basis for ruling, Laldin 

has examined the parameters for this utilization in 2010. He commences his study by 

presenting the concept of maÎlaÍah and its relationship with the objective of the 

SharÊÑah, as well as the juristic view of the maÎlaÍah based on the Qur’an and the 

Sunnah. This is followed by discussing the parameters of maÎlaÍah and its 

contemporary applications in financial transactions. The research concluded that 

maÎlaÍah is relevant to be focused on in modern Islamic finance as it has been addressed 

by scholars through Islamic legislation for the benefits of the Ummah and to remove 

the hardships resulting from a strict law. However, in issuing a resolution based on 

maÎlaÍah, the parameters that governed the application of maÎlaÍah must be taken into 

account in order to issue a sound and accurate resolutions on Islamic financial matters.11  

As maÎlaÍah is one of the principles for the derivation of   rulings, the instance 

that the maÎlaÍah is in conflict with the SharÊÑah evidence is inevitable, especially in 

 
10 Abdullaah Jalil, "The Significances of MaÎlaÍah Concept and Doctrine of Maqasid (Objectives) Al-

Shari'ah in Project Evaluation", The Journal of Muamalat and Islamic Finance Research (JMIFR), vol. 

3, no. 1 (2006): 171-202.  
11 Mohamad Akram Laldin, “Understanding the Concept of MaÎlaÍah and its Parameters When Used in 

Financial Transactions”, ISRA International Journal of Islamic Finance, vol. 2, no. 1, (2010): 61-84.  
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new circumstances. Mohd Naim (2003) explores the issue of maÎlaÍah and naÎÎ. His 

main discussion is centred on the application of maÎlaÍah in the ijtihad and the possible 

instances where maÎlaÍah may take precedence over naÎÎ. He presents the two 

arguments by Najm al-DÊn al-ÙËfÊ and the majority of legal theorists in determining the 

ruling based on the principle of maÎlaÍah. He concluded his study with the rules to be 

observed in issuing a ruling so as to ensure that maÎlaÍah would not nullify the 

Lawgiver’s ruling.12  

In relation to this, Sulaiman (2005) discusses the concept of maÎlaÍah wa al-

naÎÎ (maÎlaÍah and the legal text) as an approach in analysing the Prophet’s hadith, and 

as Islamic legal evidence that has rational and reasonable sense. This can be achieved 

through the process of ratiocination (taÑlÊl al-aÍkÉm) as its design is to highlight the 

dynamic of Islamic law in term of protection and flexibility for the contemporary 

Muslim society. The objective is to ensure that every new ruling derived is accurate for 

the benefit of the Muslim in this world and the hereafter.13  

 This field of research is also fortunate to have contributions at the level of 

doctoral dissertation. In one thesis, Ihsan Abdul-Wajid Bagby (1986) attempts to 

present the basic views of the legal theorists (Usulis) on maÎlaÍah, comprises of 

proponents and opponents of maÎlaÍah. Upon  analysing the advocate of each view, he 

found out that the theory of maÎlaÍah is based on positivistic nature, which resulted in 

limiting the role of maÎlaÍah, as it is too mechanical when it faced with hard cases and 

new circumstances. However, for the supporters of maÎlaÍah, by providing classical 

legal theory with a criterion and framework by which the law could attempt to tackle 

 
12 Asmadi Mohamed Naim, “Maslahah dan Nas - Suatu Wacana Semasa”, Jurnal Syariah, vol. 11, no. 2 

(2003): 15-26.  
13 Ishak Hj Sulaiman, “The Juristic Concept of al-Maslaha wa al-NaÎÎ: An Approach to Analyse the 

AÍÉdith Nabawi SAW”, al-Bayan Journal al-Qur’an & al-Hadith, vol. 3, (May 2005): 145-161.  


