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ABSTRACT OF THE THESIS

This research entitled "The implementation of Islamic criminal law in
Malaysia: challenges and prospects"” is written in order to find out the real problems of
enforcing the Islamic criminal law in Malaysia and also to give some
recommendations on the appropriate approach of implementing it in Malaysia.

The concept of Islamic criminal law is explored in brief in order to give the
clear framework of the concept of crime in Islam. The researcher further discussed the
attempts made by the State of Kelantan and Terengganu in implementing the Islamic
criminal law in this country. The comments from various parties are studied in order
to identify the problems in implementing the law. The research also discusses some of
the issues raised in other countries which had implemented the Islamic criminal law.

The research is also embarked in order to know in detail the current situation
of Islamic law in Malaysia. This is necessary because the knowledge of the current
law practised in Malaysia is important in order to know the appropriate approach to
implement the Islamic criminal law.

The research then discussed the barriers in implementing Islamic criminal law
in this country and proposed some suggestions on the amendment of the Malaysian
laws including the Federal Constitution to make them in line with Islamic law.

Besides, this research also examined the weaknesses of Islamic judiciary
system in Malaysia and the ways of its improvement. This is including the discussion
on the suggestion on appointment of women as Syariah Court judge in Malaysia in
order to improve the administration of Syariah Court as well as to improve the good
reputation of the court.

Finally, it also discussed some of the efforts made by the Malaysian
government in implementing Islam in this country.
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CHAPTER ONE:

INTRODUCTION

1.1 Issues

Several attempts have been made to implement the whole Islamic criminal law
in Malaysia. For instance, in 1993, the Kelantan State Legislative Assembly passed a
bill known as Syariah Criminal Code (II) Enactment, Kelantan, 1993. This was later
followed by Terengganu State Legislative Assembly, which passed the Syariah
Criminal Offences (Hudud and Qisas) Enactment, Terengganu, 2002'. Both of these
enactments aim at introducing the Islamic criminal law in the country.

The above-mentioned states are currently governed by an opposition party
known as the Islamic Party of Malaysia (Parti Islam Semalaysia — PAS).2 It appears
that PAS will introduce their versions of Islamic criminal law in all the states that they
govern. This shows how serious they are in struggling to establish Malaysia as an
Islamic state.’

The problems arise when it comes to the enforcement of the laws. The federal
government had warned those two states not to enforce the Islamic criminal law
because it is contrary to the Federal Constitution.® Similarly, Messrs. Zaid Ibrahim
and Co., one of the most established and prestigious legal firms in Malaysia has filed

an injunction to the High Court’ to prevent both states from implementing the Islamic

' (En. 4/2002)

2 This research was conducted prior to the 2004 Genera! Election. The position after the election may
not be covered.

3 According to PAS, our country is not an Islamic state. However, there are also views saying that
Malaysia is an Islamic state. The researcher does not discuss about this matter because it will lead to
another long academic discussions.

* See News Straits Times, 10 September 1994, pp. 1-2.

5 See Berita Harian, 17 October 2003, p. 6.




criminal law on the grounds that it is against the Federal Constitution which is the
supreme law of the federation.®

Instead of amending the Federal Constitution to enable the state of Kelantan
and Terengganu to implement the Islamic criminal law, the federal government is in
the process of upgrading and improving the status of the Syariah Court by
restructuring them and establishing the Federal Syariah Court of Appeal. The
government had also established the Department of Syariah Judiciary Malaysia
(Jabatan Kehakiman Syariah Malaysia - JKSM). It seems that the government and the
opposition party possessed different views on the best way to implement Islamic
criminal law in Malaysia.

Considering the above, this research is done in good faith to uncover the real
problems of enforcing the Islamic criminal law in Malaysia and also to give some
recommendations on the appropriate approach of implementing the Islamic law in

particular, the Islamic criminal law.

1.2 Objectives of the research

Among the objectives of this research are as follows:

(a) To identify the appropriate approach to implement Islamic criminal law
in Malaysia;

(b) To discover the actual barriers towards the enforcement of Islamic
criminal law in Malaysia;

(c) To outline the weaknesses of Islamic judiciary system in our country

and the ways of improvement;

¢ Article 4 (1) of the Federal Constitution says: "This Constitution is the supreme law of the Federation
and any law passed after Merdeka Day which is inconsistent with this Constitution shall, to the extent
of the inconsistency, be void."




(d) To know in detail the current situation of Islamic law in Malaysia; and
(e) To create awareness about the importance of upgrading the status of

Syariah Courts in Malaysia.

1.3 Methodology to be used

This research is a library-based research. The researcher will adopt the
combination of analytical and critical approach in completing this legal research. This
means that the researcher will not only sum up the points that he had compiled from
the research, but he will analyse the issues, try to find out the inadequacies of the
laws, the root of the issues arose as well as suggest on the reform required to be done.

For example, the researcher will make a thorough research on the appropriate
approach to implement Islamic criminal law in Malaysia; whether we should firstly
amend the Federal Constitution, or we should firstly improve the status of the Syariah
Courts. The researcher will make his own and original comments based on his
reading, analysis and observation.

This research will also include the researcher critics against the attempts done
by the State of Kelantan and Terengganu as well as comments on the seriousness of
the Federal government towards improving and upgrading the Syariah Courts in

Malaysia.

1.4 Scope of research and delimitation

Firstly, this research will discuss in brief the concept of crime in Islam. This is
important in order to give a clear picture on the definition and scope of Islamic
criminal law compared to man-made law. In chapter two, the researcher will explain

the classification of crimes in Islam. This would include the explanation on the






